THE 


SOLICITORS’ JOURNAL 


MAY 65, 1956 


VOLUME 100 
NUMBER 18 





CURRENT TOPICS 


Acting for Both Parties 


Tue decision of DANckwerts, J., in Goody v. Baring, 
mie, p. 320, will cause anxious thought in the profession. 
Provided that there is no conflict of interest it is not in any 
way improper for the same solicitor to act for two or even 
more parties in the same transaction. Indeed, pp. 405 to 425 
of vol. 1 of The Law Society’s Digest are devoted to setting 
out the costs which may be charged when the same solicitor 
does act for several parties. Danckwerts, J., quoted some 
words of Scrutton, L.J., in Moody v. Cox {1917} 2 Ch. 71, 
at p. 91, when he said: “It may be that a solicitor who 
tries to act for both parties puts himself in such a position 
that he must be liable to one or the other, whatever he does.”’ 
Danckwerts, J., went on to say that it appears that these 
words of Scrutton, L.J., have still not been properly appreciated 
by some solicitors and that perhaps they have never been 
fead by many of them. We think that this last remark is 
probably true, although in our view the dictum of Scrutton, 
L.J., which, of course, was obiter, goes too far. 


Solicitors and Managing Clerks 


THE position of solicitors and their managing clerks in 
telation to their respective defaults was elucidated in two 
cases in the Divisional Court last week. In Jn re a Solicitors’ 
Clerk (The Times, 25th April), a complaint that a solicitor 
had been guilty of professional misconduct in causing or 
permitting the filing in the High Court of an affidavit which 
he knew or ought to have known was false or misleading in 
a material respect and failed adequately to supervise his clerk 
was dismissed as against the solicitor as he was not aware 
that his clerk had filed the offending affidavit, but as against 
the clerk an order was made under s. 16 (1) (4) of the Solicitors 
Act, 1941, on the ground that he had been a party to the 
act or default of the solicitor in respect of which a complaint 
had been made. It was the clerk who had made the offending 
affidavit, but it was contended on his behalf that as the 
complaint had failed against his employer it could not be 
proved against him. The court held that the order could 
be made, for otherwise a clerk who was able to conceal his 
Misconduct from his master could escape any punishment. 
The second case, In re a Solicitor (The Times, 27th April), 
Was a solicitor’s appeal from an order of the Legal Aid Panel 
(Complaints) Tribunal excluding him from membership of 
all legal aid panels for twelve months. The appellant 
practised in Manchester and Liverpool and was a partner in 
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firms in London and Newcastle. Counsel had advised, 
in the case of a tenant who had fallen from a staircase leading 
to his house, that the superior landlord could not be liable 
in the absence of evidence that she knew of the defective 
condition of the stairs, and that such evidence should be 
obtained. The solicitor’s managing clerk asked for a civil 
aid certificate, representing that counsel had recommended 
discontinuance of an action against the landlord and 
commencement of a fresh action against the superior 
landlord. He did not send a copy of counsel’s opinion 
but later falsely represented to the area committee that 
evidence had been obtained against the superior landlord. 
The appeal failed, the court holding that the solicitor had 
complete control of his office, had left everything to his 
managing clerk and told him to be guided by counsel and 
was therefore responsible for a breach of duty to the public. 


Waiting in Court 


In Liverpool alone, according to the annual report of the 
chief constable of that city published on 23rd April, police 
officers spent 30,400 hours in 1955 waiting about in courts 
for their cases to come on. What the total amounts to in 
the whole of the country is anybody’s guess, but when to 
that figure is added the total number of hours spent by 
solicitors and counsel waiting for their cases to come on, 
the wastage beggars imagination. Some judges show scant 
sympathy for unpunctual advocates, although their need 
to be in two places at once is caused by the courts’ own lack 
of organisation. If the magistrates’ courts are overworked 
the simple remedy is more courts and more magistrates. 
The other way, of letting things slide, has been tolerated 
far too long. The police manpower shortage is serious 
enough to impel the authorities to do something stronger 
than appointing a Royal Commission or a departmental 
committee. As a profession we are entitled to complain 
that the conditions under which we are expected to carry on 
our work are made unduly difficult. 


Not Equal Yet 


In the same issue of our contemporary the Scots Law Times , 


as records certain expressions of reciprocal admiration for 
each other’s systems of law vouchsafed by Scottish hosts 
and English guests at the coming-of-age dinner of the Stair 
Society, we read of a case in which an outstanding illogicality 
of English law came to the notice of the Sheriff Court of Ayr 
and Bute. As in Curtis v. Wilcox [1948] 2 K.B. 474 and in 
Baylis v. Blackwell {1952) 1 K.B. 154, two of the persons 
involved in the motor-car accident in Morrison v. Morrison 
[1956] S.L.T. (Sh. Ct.) 42 subsequently intermarried. The 
learned SHERIFF-SUBSTITUTE held that by virtue of the 
marriage any action by the wife against the husband for 
quasi-delict became incompetent, the common law of both 
England and Scotland having on grounds of public policy 
discountenanced litigation between spouses, and that this 
consideration was not in Scotland affected by the circumstance 
that a claim had been notified before the parties became 
engaged. The anomaly in England consists in the fact that, 
whereas if the husband is plaintiff the common law’s conception 
of the unity of spouses will cause the action to fail (Baylis v. 
Blackwell), it was held by the Court of Appeal in the Curtis 
case that a cause of action in tort accruing before marriage 
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to the wife is an item of the wife’s property within the meaning 
of s. 12 of the Married Women’s Property Act, 1882, and is 
therefore capable of founding an action against her husband 
for its protection and security. The Scottish legislation on 
the subject has not the same effect. As McNair, J., recog- 
nised in Baylis v. Blackwell, this eccentricity is so firmly 
engrafted in English law that only Parliament, which created 
the situation, can rationalise it. At the present day it is 
surely more than a piece of legalistic asymmetry. Perhaps 
the fact that the present law could play havoc with the rights 
and liabilities of the insurance companies will one day lead to 
reform. 


Building Societies 


Part 5 of the Report for 1955 of the Chief Registrar of 
Friendly Societies (Mr. C. B. CRABBE), published on 26th April, 
1956 (H.M. Stationery Office, 2s. 6d.), records the total 
assets of building societies at the end of the year as exceeding 
£2,000 million for the first time. The estimated total of 
£2,064 million represented an increase on the year of 
£196 million or 10-5 per cent. as compared with an increase 
of £224 million or 14 per cent. in 1954. The total assets 
of building societies have doubled in only seven years, 
During 1955, £375 million was subscribed to share capital 
and £54 million added to deposit accounts. Withdrawals 
of capital amounting to £285 million were the highest ever 
experienced by building societies. Nevertheless, at the end 
of the year the amount due to shareholders showed an increase 
on the previous year of £196 million. After allowing for 
repayments of capital by borrowers amounting to approxi- 
mately {217 million, it is estimated that a total of nearly 
£408 million additional capital became available to societies 
during the year. Over 95 per cent. of this additional capital 
was applied in advancing the record total of £393 millica 
on 341,000 mortgages. Of the total number of advances, 
88 per cent. were for amounts that did not exceed £2,000, 
the average amount of each advance being £1,150. In three 
cases orders were made under s. 11 of the Prevention of Fraud 
(Investments) Act, 1939, prohibiting the invitation of further 
capital. 


Pensions for the Middle-Aged 


Now that the middle classes appear to be beginning to 
get some political attention, the turn of the middle-aged 
middle classes may soon come. The benefit to the latter in 
the recently much applauded gesture of the Chancellor in 
regard to pensions for self-employed persons was described 
by Mr. J. SANDFORD SmitH in a letter in The Times of 
28th April as “ too little and too late for those of us who 
are already more than half-way through our working life.” 
He suggested an amendment to the Budget so that for the 
self-employed persons who, at the present time, are between 
forty-five and fifty years of age the tax allowance should be 
15 per cent. of the earned income in place of the 10 per cent. 
proposed ; for those between fifty and fifty-five the allowance 
should be 20 per cent. of the earned income ; between fifty-five 
and sixty 25 per cent., and over sixty 30 per cent. To match 
this there should be some increase, again in terms of age 
category, of the {500 maximum allowance in any one year. 
This letter is a beginning ‘“‘ no bigger than a man’s hand,” 
but it is to be hoped that it will grow into something worth 
while. 
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ADMINISTRATIVE PROCEDURES 


OUSTER OF THE JURISDICTION OF THE COURTS—I 


THE recent decision of the House of Lords in Smith v. East 
Elloe R.D.C. and Others [1956] 2 W.L.R. 888; ante, p. 282, 
reveals in startling fashion the very limited jurisdiction 
enjoyed by the courts in controlling the exercise of administra- 
tive or executive powers. The matter to which the argument 
before the House in this case was almost wholly devoted is, 
as Viscount Simonds in delivering his judgment agreed 
with leading counsel for the appellant, one of great public 
importance. 

Put briefly, the question involved was : Has an owner whose 
land has been taken from him under a compulsory purchase 
order procured by fraud any remedy whereby he can have the 
order declared invalid ? And the answer of the House was—No. 
There is, of course, considerably more to the case than this, but, 
before going into further details, it is perhaps well to examine 
the place of the statutory provisions involved in the general 
field of the courts’ jurisdiction over administrative acts. It 
is also well to make it clear at the outset in favour of the 
respondents that, although much is said in the course of the 
case of bad faith or fraud, the precise bad faith alleged does 
not appear from the reports nor has any court yet considered 
the merits of the allegation, the only question so far considered 
being whether the courts had jurisdiction at all. 

An article published at 99 Sor. J. 841 set out the limited 
powers of control which the courts have over administrative 
tribunals and administrative or ministerial procedures such 
as the compulsory purchase procedure. It was there pointed 
out that the control of the courts is limited to quashing, 
usually by certiorari, but exceptionally by declaration and 
injunction, a decision arrived at without jurisdiction or where 
the mind of the tribunal or Minister was completely made up 
before considering the objector’s case, or where there is an 
error of law on the face of a “ speaking ’’ order, or where the 
tules of natural justice have been contravened at any quasi- 
judicial stage of the procedure. 

The article then went on to point out that in the case of 
administrative procedures these limited powers of control 
are often taken away and a special procedure made available. 
It then instanced the case of compulsory purchase orders 
made under the Acquisition of Land (Authorisation Procedure) 
Act, 1946, which (Sched. I, Pt. IV, para. 15) enables the High 
Court, on application by a person aggrieved within six weeks 
of the date of publication of confirmation of the order, to 
quash the order if satisfied that it is not within the powers of 
the Act or that the interests of the applicant have been 
substantially prejudiced by any procedural requirement of the 
Act not having been complied with. Subject, however, to 
para. 15, the Act (para. 16, ibid.) provides that the order 
shall not be questioned in any legal proceedings whatsoever. 

It was these two paragraphs, 15 and 16, which fell to be 
interpreted in the East Elloe case. The effect of the case 
extends far beyond compulsory purchase orders, however, 
for similar provisions are contained in other Acts, for example, 
ins. 11 (2) and (3) of the Town and Country Planning 
Act, 1947, in relation to development plans, and in Pt. III 
of Sched. I to the National Parks and Access to the Country- 
side Act, 1949, in relation to definitive maps of rights of way 
prepared under Pt. IV of that Act and to orders under the Act 
diverting or extinguishing rights of way. 


The facts 

The facts of the East Elloe case were that, in 1948, the 
respondent council made a compulsory purchase order, duly 
confirmed by the Minister of Health, for the acquisition of a 
house and eight and a half acres of land belonging to Mrs. Smith, 
the appellant, at Holbeach, Norfolk. The council served 
notice to treat and notice of entry and paid compensation of 
£3,000 assessed by the Lands Tribunal. They demolished the 
house and built a number of houses on its site and on the other 
land. Nearly six years later, in 1954, the appellant issued the 
writ in the action. The respondents to the proceedings before 
the House were (1) the council, against whom were claimed 
damages for trespass, an injunction to prevent further trespass 
and a declaration that the order was wrongfully made and in 
bad faith, (2) J. C. Pywell, the clerk of the council, against 
whom was claimed a declaration that he knowingly acted 
wrongfully and in bad faith in procuring the order and its 
confirmation, and (3) the Minister of Housing and Local Govern- 
ment, who had then succeeded to the relevant functions of the 
Minister of Health, against whom was claimed a declaration 
that the order and its confirmation were in bad faith ; general 
damages were claimed against all the respondents. The 
respondents took the preliminary point that the writ was 
invalid for lack of jurisdiction owing to the provisions of 
para. 16. 

The case for the appellant was, in substance, that the grounds 
on which an application may be made under para. 15 do not 
extend to questioning the validity of an order on the ground 
that it is made in bad faith, that it is inconceivable that the 
Legislature can have intended wholly to exclude all courts 
from hearing and determining an allegation that such an ordet 
was made in bad faith, and that, therefore, para. 16 must not 
be read so as to exclude the jurisdiction of the courts where 
the order is made in bad faith. The Attorney-General, for the 
respondents, contended that an order could be challenged 
under para. 15 on the ground that it was made in bad faith, 
but, whether that was so or not, the terms of para. 16 were 
unambiguous and the jurisdiction of the court was completely 
ousted in every case not covered by para. 15. 

Viscount Simonds inclined to the view that a challenge 
on the ground of bad faith was within para. 15, and Lord 
Radcliffe was of the opinion that that was so. Lord Morton 
of Henryton, Lord Reid and Lord Somervell of Harrow 
thought the opposite. Viscount’ Simonds and _ Lord 
Radcliffe (whether or not bad faith was within para. 15) 
and Lord Morton (accepting, as he did, that bad faith was not 
within para. 15) were all of the opinion that para. 16 in any 
event ousted the ordinary jurisdiction of the courts, while 
Lord Reid and Lord Somervell on the other hand were pre- 
pared to read into para. 16 a qualification that the ouster of 
of the ordinary jurisdiction applied only where the order was 
made in good faith. 


Effects of the decision 

One accordingly arrives, by taking on the one hand the 
majority opinion of Lord Morton, Lord Reid and Lord 
Somervell that bad faith is not within para. 15 and on the 
other hand the majority opinion of Viscount Simonds 
Lord Morton and Lord Radcliffe that in any event para. 16 
ousts the ordinary jurisdiction of the court, at the astonishing 
result that, while an aggrieved owner can question within six 
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weeks under para. 15 the validity of an order because of some 
bona fide mistake in its making or confirmation, he has no 
means at all at any time whereby he can question it on the 
ground of mala fides, which, as Lord Somervell pointed out, 
includes fraud and corruption. 

It should perhaps be added that, as in any case the appellant 
was too late to attempt the use of a para. 15 application, the 
majority interpretation excluding bad faith from the scope 
of this paragraph is not part of the ratio decidendi, and the 
question of whether or not an application under the paragraph 
can be founded on bad faith appears still to be open for 
determination by the courts. Not that the remedy under 
para. 15 would in any case be of much use in a case of mala fides, 
because often it would be unlikely that the bad faith or fraud 
or corruption would come to light until after the expiration of 
the six weeks’ period. 

The aggrieved owner is not, however, entirely helpless in 
such a case, since, as all the House agreed, he has a personal 
action in damages against the person who has been guilty of 
the fraud. 

In the result the House ordered Mrs. Smith’s writ to be 
struck out except so far as it claimed damages and costs against 
Mr. Pywell, and the merits of this claim will, no doubt, now 
be gone into in the ordinary way. 


The first principle of construction 

If, of course, Parliament has enacted certain statutory 
provisions in clear and unambiguous terms, as the majority of 
the House thought was the case here, then the courts must 
accept and apply those provisions however unjust or absurd 
the result may be, and even if it is unlikely to be the result 
intended by Parliament. As Viscount Simonds said, 
referring to authorities put forward on behalf of the appellant 
to support the view that a statute is, if possible, to be construed 
so as to avoid injustice, “‘ My Lords, I do not refer in detail 
to these authorities only because it appears to me that they 
do not override the first of all principles of construction, that 
plain words must be given their plain meaning.’’ The 
removal of any absurdity or injustice arising from clear 
statutory provisions is for Parliament and not the courts, 
and it would certainly seem that the East Elloe case has 
disclosed a situation which merits the attention of Parliament. 
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Finality of compulsory purchase orders 


It is no doubt important that some finality should attach 
to compulsory purchase orders, development plans, rights of 
way maps and similar documents, since these are in a sense 
public documents on the basis of which third parties, e.g., 
prospective purchasers of property, may act or acquire rights, 
and it would be unfortunate if there was an ever-attendant 
risk that they were not what they seemed to be. Indeed, 
they are really substitutes for Acts of Parliament (e.g., 
compulsory purchase was originally carried out by local Act 
of Parliament and still is in some cases, e.g., by the British 
Transport Commission), and it is desirable that at some stage 
they should acquire the same sanctity. Clearly, however, 
mala fides should be one of the grounds on which they can be 
attacked by the special statutory remedy provided, and there 
is a case for extending the six weeks’ period to one of six or 
twelve months, though one of six years or more, which would 
have been necessary if the appellant in the East Elloe case 
were to have benefited from it, would be too long, and the 
injustice which would result to third parties might be greater 
than that to the aggrieved owner. 

Lord Somervell, at the conclusion of his dissenting speech, 
brushed aside the argument of inconvenience if, after houses 
had been built, the validity of the order could be challenged, 
partly because “‘ there is a possibility of fraud in the subse- 
quent proceedings following on a notice to treat.’’ Pre- 
sumably, the order itself being valid, any fraud attaching to 
its making or confirmation does not taint the subsequent 
notice to treat. It is a little difficult to envisage a case where, 
an authority having been validly authorised to acquire land 
compulsorily, fraud would originate in the subsequent 
proceedings. Furthermore, it would seem that with the 
order remaining valid the rights of innocent third parties, 
e.g., purchasers of the houses erected, would not be prejudiced 
by bad faith or fraud in the subsequent proceedings. This, 
however, is a matter which may yet have to come before the 
courts. 

In a further part of this article it is proposed to examine in 
greater detail the reasoning which led to the substantial 
divergence of opinion in the East Elloe case. 

R.N. DH. 


RES IPSA LOQUITUR—I 


THE so-called rule or principle of res ipsa loguitur has recently 
been discussed by the Court of Appeal in Moore v. R. Fox 
and Sons {1956) 2 W.L.R. 342; ante, p. 90. The application 
of the rule so frequently fails to clarify a case that one is 
inclined to agree with Lord Shaw of Dunfermline (in Ballard 
v. North British Railway Co. {1923} S.C. 43, at p. 56) that had 
it not been in Latin “‘ nobody would have called it a principle.”’ 
The facts of the case can be shortly summarised : a work- 
man employed by the defendants was killed by an explosion 
while operating a de-rusting tank. The explosion occurred 
beneath the tank, which was filled with liquid chemicals and 
heated by gas. Underneath the tank was a pilot jet which 
ignited the burner from time to time under thermostatic 
control, and there was also a smaller, continuously burning 
jet called a “ bleeder.’’ The explosion was due to an accumu- 
lation of unburnt gas exploded by one of the continuously 
burning jets—but the reason why the gas accumulated was 
never determined. The widow of the deceased sued the 
employers on the grounds of their alleged negligence. 


It was doubted by Romer, L.J., whether the doctrine of 
res ipsa loguitur had any application to the case; all three 
members of the court therefore dealt with the matter upon the 
basis that the onus of proving negligence had rested on the 
plaintiff throughout and went on to hold that she had dis- 
charged that onus by establishing that the explosion would not 
have occurred if proper care and attention had been applied 
to the apparatus. It is interesting to notice the Court of 
Appeal’s willingness to draw an inference which was adverse 
to the defendants from their failure to call certain witnesses 
to rebut a prima facie case which had been raised against them. 
It is sometimes argued in cases of this kind that it is improper 
to draw any inferences of this nature from a mere failure to 
call all the material witnesses on one side or the other; in 
the present case, however, Evershed, M.R., at p. 348, had no 
difficulty in holding that it was “ the right inference to draw 
from the absence of the maintenance man and the foreman 
as witnesses that there had, in fact, been no proper care of 
maintenance of the machine and that the foreman had never 





the 


It 


ex] 
lies 
wit 
ab! 
of 
de! 
the 


det 


Wi 


irnal"’ 
, 1956 


attach 
hts of 
sense 
» €g., 
rights, 
ndant 
ideed, 
(e.g., 
al Act 
sritish 
stage 
vever, 
an be 
there 
SIX OF 
vould 
- case 
d the 


‘eater 


eech, 
Ouses 
nged, 
ubse- 
Pre- 
ig to 
juent 
here, 
land 
uent 
the 
ties, 
liced 
This, 
' the 


1e in 


ntial 


p of 
iree 
the 
the 
dis- 
not 
lied 





“ The Solicitors’ Journal " 
Saturday, May 5, 1956 


been satisfied of the deceased's competence and understanding 
of the machine—or, at least, that the defendants were 
unwilling to take the risk that these men, if called as witnesses, 
would have so admitted in cross-examination.”’ 

The case is of more interest because of the discussion by 
the Master of the Rolls of the two views which emerge from the 
authorities of how far the defendants need go to discharge the 
onus of proof which is cast upon them. 


Underlying principles 

The rule that it is for the plaintiff to prove negligence is in 
some cases a hardship to the plaintiff when it is impossible for 
him to discover what went wrong and resulted in his loss and 
the true cause of the accident is probably known to the 
defendant. This hardship is to a large extent avoided by the 
doctrine under discussion. It is thus in origin a rule of 
evidence, although some recent cases tend to suggest that it is 
almost a presumption of law. 

The locus classicus for the statement of the rule is in the 
judgment of Erle, C.J., in Scott v. London Docks Co. (1865), 
3H. & C. 596: ‘There must be reasonable evidence of 
negligence. But where the thing is shown to be under the 
management of the defendant or his servants, and the accident 
is such as in the ordinary course of things does not happen 
if those who have the management use proper care, it affords 
reasonable evidence, in the absence of explanation by the 
defendant, that the accident arose from want of care.”’ 

The principle has been held to apply to cases in which a 
collision occurred between two trains belonging to the same 
company ; in which an aeroplane met with an accident at the 
beginning of its flight ; in which an omnibus brushed against 
branches of an overhanging tree; in which a small sports 
car turned over on a broad road on a dry night ; in which a 
stone was found in a bun; in which goods were stolen from a 
bailee’s warehouse ; and in which an unattended motor car 
ran away downhill. : 

It has, on the other hand, been held not to apply where a 
person left an ordinary domestic fire burning in a grate and 
the room was set on fire by some unknown cause. For, as 
Lord Goddard, C.J., said, in Sochacki v. Sas (1947) 1 All E.R. 
344, at p. 345: “‘ Everybody knows fires occur through acci- 
dents which happen without negligence on anybody's part.”’ 
It has also been held not to apply where a jaw was found to be 
fractured after a dentist had extracted a tooth. A probable 
explanation of this case (Fish v. Kapur (1948) 2 All E.R. 176) 
lies in the skilful cross-examination of the plaintiff's expert 
witnesses by counsel for the defendants, for in this way he was 
able to secure evidence of a reasonably probable explanation 
of the mishap consistent with no negligence on the part of the 
defendant. It may also be that the trial judge had in mind 
the warning of Scott, L.J., in his dissenting judgment in 
Mahon v. Osborne {1939} 2 K.B. 14, at pp. 22-23 (a case in 
which a swab had been left in a patient’s body after an 
abdominal operation): ‘‘ In the present case, all the above 
considerations . . . present a state of things of which the 
ordinary experience of mankind knows nothing, and therefore 
make it unsafe to beg the question of proof... How can the 
ordinary judge have sufficient knowledge of surgical operations 
todraw ... an inference? ... What does he know of ‘ the 
ordinary course of things’ in a complicated abdominal 
operation ?’’ (Or, for that matter, in a relatively simple 
dental operation ?) In these words, Scott, L.J., was fore- 
shadowing a well-known defence to the doctrine, which was 
first made plain by the House of Lords in Barkway v. South 
Wales Transport Co., Ltd. (1950) 1 All E.R. 392. Let us now 
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turn to consider the possible defences or methods of rebutting 
or displacing the maxim. 

The plainest method is that to which reference has just 
been made ; it is, in short, to lay all the relevant facts and 
circumstances before the court. For the doctrine depends 
upon absence of explanation, so that if the facts are sufficiently 
known the question ceases to be one where the facts speak for 
themselves, and the only question then is whether on the facts 
as established negligence is to be inferred or not. This was 
the position which arose in Barkway's case, supra, where 
an omnibus crashed as a result of a tyre-burst ; the defendants 
gave detailed evidence of their methods of inspecting and 
maintaining tyres and res ipsa loguitur then ceased to have 
any application. The case of the cricket ball (Bolton v. Stone 
1951} A.C. 850) was another in which the doctrine was 
invoked ; no doubt the fact that a pedestrian on the highway 
is struck by a falling cricket ball raises a prima facie pre- 
sumption of negligence against the originators of the ball, 
but once all the facts of the cricket game, the players and the 
ground and their past history are ascertained the doctrine can 
have no application. A more recent case in the Court of 
Appeal, Roe v. Minister of Health |1954) 2 W.L.R. 915 (a 
hospital case in which the plaintiffs became paralysed after 
spinal injections of the anesthetic nupercaine), affords an 
illustration of the same principle. The defendants were here 
absolved from responsibility after they had called every scrap 
of evidence on the possible causation of the mishap; as 
Denning, L.J., said: ‘‘ They have spared no trouble or 
expense to seek out the cause of the disaster.’’ In this way 
they were able, as it happened, to suggest a likely cause, 
but it is submitted that the real merit of their defence lay in 
making available all the detailed facts to the court. 

The defence which we have just considered is not so much a 
rebuttal of the maxim as its complete displacement. No 
element of mystery remains in the case because the actual 
cause of the accident has been affirmatively established. The 
real difficulty arises in determining how far the defendants 
must go to avoid liability in those cases in which the maxim 
is invoked and in which, even at the end of the evidence, the 
real cause of the accident remains in doubt. 


Presumption of law or rule of evidence ? 

In these cases the authorities appear to suggest two alterna- 
tive views of the burden which is cast upon the defendants. 

The first view is what may be called “ the presumption of 
law theory.’’ Upon this basis the maxim can be relied on 
by the plaintiff to discharge the burden of proof of negligence 
so as to place on the defendant the ultimate burden of proving 
affirmatively that he exercised all reasonable care—in effect, 
to prove by a preponderance of all the evidence that the 
accident was not caused by his negligence ; and if he fails 
to discharge that burden the plaintiff wins. 

The second view can be shortly described as “ the rule of 
evidence theory.’’ Upon this basis the burden of proving 
negligence is still on the plaintiff, but the defendant is placed 
under a temporary duty by the evidence so far adduced to 
give a reasonable explanation as to how the accident may have 
happened without his negligence, so that, when all the evidence 
is in, if it is evenly balanced the plaintiff loses. 

To summarise the argument in one sentence: must the 
defendant prove the accident occurred without his negligence 
or need he only give a reasonable explanation of how it could 
have happened without his negligence ? We shall consider 
this question in a second article. 

R. E.G. H. 
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SOME ASPECTS OF PROFITS COMPUTATION 


One problem which practitioners have constantly to face 
and which is often the subject of lengthy correspondence and 
negotiations with the inspector is: Which business expenses 
are allowable deductions for Sched. D purposes? The statute 
is a poor guide on this question and one has to look at the law 
as a whole, particularly case law and the various judicial 
interpretations placed on the relevant sections, to get a clearer 
picture of the principles involved. 


General rule 

One may start with the general proposition that an item 
of expense is deductible in computing the profits of a trade, 
if its deduction is justifiable on business and accountancy 
principles and if it is not prohibited by statute (see per 
Lord Parker in Usher’s Wiltshire Brewery, Ltd. v. Bruce 
(1915), 6 Tax Cas. 399, 429). 

Thus if one has ascertained that a certain item of expense 
was properly expended from the business or accountancy 
point of view one has still to look at the statute to see whether 
there is no prohibition against deducting such item from one’s 
profit computation. 

Statute law 

The main statutory provisions on this subject are contained 
in three sections of the Income Tax Act, 1952, viz. :— 

(1) Section 126 of the Act, dealing with the charge to 
tax of a trade, profession or vocation, which enacts as 
follows : 

“ The tax under cases I and II of Sched. D shall be 
charged without any other deduction than is by this Act 
allowed.”’ 

(2) Section 511 of the Act, which states : 

“Tn arriving at the amount of profits or gains for the 
purpose of income tax, 

(a) no other deductions shall be made than such as are 

expressly enumerated in the Act.” 

One searches, however, in vain in the Act for a list of 
allowable items of expenditure. Indeed it would be beyond 
human ingenuity to compile such a list, having regard to 
the variety of trades and activities in our modern complex 
society. Instead we find that the main provisions on this 
subject-matter are contained in— 

(3) Section 137 of the Act. This is a long section which 
requires detailed examination. It deals with the subject 
by a “double negative,’ enacting that in computing the 
profits or gains mo sum shall be deducted which is not 
wholly and exclusively laid out for the purposes of the trade. 
After stating this general principle certain specific non- 
deductible items are enumerated. 


Judicial interpretation 


The term ‘not wholly and exclusively laid out for the 
purposes of the trade ’’ has been the subject of many judicial 
interpretations. Yet, contrary to one’s expectation, this 
only seemed to have added to the confusion and the law has 
not emerged any clearer as a result of these dicta. Indeed the 
latest trend is to go back to the wording of the statute itself. 

The one which is most often referred to is the well-known 
dictum of Lord Davey in the House of Lords’ case of Strong 
& Co. of Romsey, Ltd. v. Woodifield {1906} A.C. 448, at p. 543: 


“These words . . . appear to me to mean for the purpose of 
enabling a person to carry on and earn profits in the trade, 
etc. I think the disbursements permitted are such as are made 
for that purpose. It is not enough that the disbursement is 
made in the course of, or arises out of, or is connected with, 
the trade or is made out of the profits of the trade. J¢ must 
be made for the purpose of earning the profits.” 

The last sentence particularly has now, in spite of some 
criticism from highest judicial authority, governed this 
branch of the law for half a century, and being of such old 
standing is difficult to remove otherwise than by legislation. 
Lord Porter, for example, in Smith’s Potato Estates, Ltd. vy. 
Bolland {1948} A.C. 508, at p. 530, considered it to place too 
narrow an interpretation on the section. The learned law 
lord went on to point out that Lord Davey’s statement was 
made in reference to the circumstances of the case before him 
and was thus not conclusive. Similarly Lord Simon and 
Lord Oaksey said that attention should be concentrated on the 
statutory words themselves. This view was echoed by 
Harman, J., in the more recent case of Morgan v. Tate & Lyle, 
Ltd. (1953), 35 Tax Cas. 367. 


Both the Millard Tucker Committee in their report on the 
Taxation of Trading Profits (1951, Cmd. 8189, paras. 149 
to 154, pp. 50-51) and the Royal Commission on the Taxation 
of Profits and Income in their Final Report came out against 
Lord Davey’s rule. The latter sum up the position as 
follows (Cmd. 9474, para. 128) :— 


“ His [Lord Davey’s] words amount therefore to a gloss 
upon the statutory words ‘ wholly and exclusively . .. 
for the purposes of the trade.’ We do not think that ‘ for 
the purpose of earning the profits’ is in any event a good 
interpretation of ‘for the purposes of the trade,’ since 
the phrase suggests some limiting condition for the expendi- 
ture to which it is extremely difficult to give a concrete 
meaning, but which tends on the whole to an unduly 
narrow construction. The trouble is that Lord Davey’s 
words have been so often quoted with judicial approval 
that they have come to enjoy the status of a new definition : 
and we are satisfied that the statutory rule would be better 
administered if they could be forgotten. A declaratory 
section of the Finance Act would serve the purpose.”’ 


So far no legislation to carry out this recommendation has 
been passed and the Chancellor did not take the opportunity 
in this year’s Finance Bill to remove this restrictive rule. 


The rule in practice 


The harsh results that follow from this rule can be seen 
from the following decisions. 


In Allen v. Farquharson Bros. & Co. (1932), 17 Tax Cas. 59, 
the court held that costs of employing solicitors and counsel 
in connection with an appeal to the Special Commissioners 
against assessments to income tax under Schedule D in 
respect of their trading profits were not an allowable 
deduction, the ratio decidendi of Finlay, J.’s judgment being 
that the costs were not incurred for the purpose of earning 
the profits, but expenses arising out of the profits after they 
have been earned. A similar decision was reached in Smith's 
Potato Estates, Ltd. v. Bolland, supra, with regard to excess 
profits tax. 
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In Strong v. Woodifield, supra, damages payable to a 
guest at an inn for personal injuries sustained at the inn were 
disallowed as being unconnected with the trade. 

On the other hand, for the expenses to be allowable, it is 
not necessary that they should give an immediate or direct 
return; it is sufficient that some profit or benefit to the 
business is expected to result from them at some future 
date. Thus a gratuitous payment to members of the staff 
on their retirement was held to be an allowable deduction 
(Smith v. Incorporated Council of Law Reporting (1914 
3 K.B. 674) on the grounds that the employees would, in 
expectation of such gratuity, be satisfied with a smaller 
salary ; so was a lump sum payment to get rid of a director 
“whose room is preferred to his company” (Mitchell v. 
B. W. Noble [1927] 1 K.B. 719). 

The fact that the contemplated benefit does not materialise 
does not make an otherwise proper business expense dis- 
allowable (Inland Revenue Commissioners v. Falkirk Iron 
(o., Ltd. [1933] S.C. 546; 17 Tax Cas. 625). 


Capital and revenue expenses 
Another point to be borne in mind is that expenditure of 
acapital nature is not an allowable deduction from the profits 
computation. In most cases it is easy to determine whether 
an item represents a capital or revenue expense. Yet there 
are borderline cases, where the dividing line is not easy to draw. 
The following tests have been suggested :— 
Capital expenditure is— 

(1) Spent once and for all and is not of a recurring 
nature (Vallambrosa Rubber Co., Ltd. v. Farmer (1910), 5 
Tax. Cas. 529) ; 

(2) Made with a view to bringing into existence an 
asset or advantage; and 

(3) For the enduring benefit of the business (Atherton 
v. British Insulated & Helsby, Cables, Ltd. {1926| A.C. 205). 


On the other hand, a lump sum payment to secure the release 
from a burdensome recurring revenue liability is generally 
allowed (A nglo-Persian Oil Co., Ltd. v. Dale {1932) 1 K.B. 124). 

It cannot be overstressed that these are only rough guides. 
The decision whether a payment is of a revenue or capital 
nature is in most cases a question of fact, which will ultimately 
depend on all the circumstances of the case. 


Repairs and improvements 


A question closely linked with the problem discussed under 
the last heading is that of repairs and renewals. Here again 
it will ultimately depend whether the expense is incurred in 
creating a new capital asset or merely spent in repairing or 
renewing some existing structure. This was neatly illustrated in 
thetwocontrasting decisions reached in Bullcroft Main Collteries, 
Ltd. v. O’Grady (1932), 17 Tax. Cas. 93, and Samuel Jones 
(Devondale), Ltd. v. Inland Revenue Commissioners (1951), 
32 Tax. Cas. 513. In the former case, an unsafe chimney 


[Vol. 100} 333 


was replaced by another of an improved type upon a different 
site. Here an entire new structure was created having no 
physical connection with any other part of the plant. This 
was held to be a capital expenditure. In the latter case a 
chimney was removed because of its dangerous condition 
and replaced without any appreciable improvement. The 
chimney formed an integral part of the factory and did 
not constitute a unit of its own. This was held to be an 
allowable revenue expenditure. 

Another type of expenditure which the Inland Revenue 
attempts to disallow in analogy to the Law Shipping case 
(Law Shipping Co. v. Inland Revenue Commissioners {1924 
S.C. 74; 12 Tax Cas. 621) is cost incurred in doing arrears 
of repairs to an asset acquired in a defective condition. 
Where, however, the repairs are not of a substantial nature 
and have the character of repairs as distinct from improvement 
such attempts should be resisted. 

Another capital expenditure is a premium paid for a lease ; 
this is so even where the premium is paid in regular instal- 
ments (Green v. Favourite Cinemas, Ltd. (1930), 15 Tax 
Cas. 390). The Royal Commission on the Taxation of Profits 
and Income discusses the problem at some length (Cmd. 9474, 
paras. 850-871). It considers the payment of a premium 
as a transaction differing only in degree but not in substance 
from the purchase and sale of a freehold, and therefore comes 
to the conclusion that there should be no new scheme for 
imposing a direct tax on the recipient of a premium nor any 
amortisation allowance given to the person paying the 
premium. 

Conclusion 

The principles that emerge can thus be summed up as 
follows :— 

An expenditure to be deductible 

(1) Must not be of a capital nature. 

(2) Must be justifiable on business and accountancy 
principles. 

(3) Must be laid out or expended wholly and exclusively 
for the purposes of the trade or business. Payments 
made for the purposes of preserving the assets or goodwill 
of a business and thereby safeguarding its earning 
capacity, or for protecting the trader from losses in his 
trade or from being deprived of the means of carrying 
it on are considered to be made “ wholly and exclusively ”’ 
for the purposes of the trade (Tate & Lyle case, supra). 

(4) Must not be for an expense prohibited by statute. 

(5) Must be made in order to enable the trader to 
carry on his trade and earn profits, but need not be 
directly or immediately productive of profits. 

But payments made out of profits when earned or 
in relation to the determination of a liability to tax on 
those profits, or payments made to prevent the transfer 
from one person to another of the right to receive the 
profits when earned, are not allowable deductions. 

M. E. 





Mr. RonaLp SypNeEyY BacsuHaw, clerk and _ solicitor to 
Llantrisant and  Llantwitfardre Rural District Council, 
Glamorgan, has been appointed to a similar post with Exmouth 
Urban District Council in succession to Mr. R. S. Rainford, 
who has resigned. 

Mr. E. J. Cottey, solicitor, of Lewes, has been appointed 
deputy coroner for East Sussex in succession to the late 
Dr. A. Gardner. 

Mr. J. REGINALD Epwarps, solicitor, of Aberystwyth, has 
been appointed coroner for North Cardiganshire. 


Mr. R. Gwynn Davies, solicitor, of Waenfawr, Caernarvon- 
shire, has been appointed assistant solicitor to the Caernarvonshire 
County Council. 

Mr. JoHN HeENwoop-Jones, town clerk of Aberystwyth, 
has been appointed clerk and solicitor to Wednesfield Urban 
District Council, with effect from 1st July. He succeeds the late 
Mr. W. G. Morgan. 

Mr. RICHARD STRINGER JOHNSON, solicitor, deputy chairman 
of the South-Eastern Gas Board, has been appointed chairman 
of the East Midlands Gas Board. 
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THE DOCTRINE OF ELECTION 


THE doctrine of election, said Sir George Jessel, M.R., in 
Rogers v. Jones (1876), 3 Ch. D. 688, is this—that if a person 
whose property a testator affects to give away takes other 
benefits under the same will, and at the same time elects to 
keep his own property, he must make compensation to the 
person affected by his election to an extent not exceeding the 
benefits he receives. Simple to state as an abstract proposition 
of law, or rather of equity, it is not the student only who 
finds difficulty in grasping the applicability of a doctrine 
which assumes the inability of an owner of property to 
distinguish between what is his and what is not. But the 
fact is that many people’s ideas on their own or somebody 
else’s title to property—particularly real property—are often 
extremely vague. 


Limited interests in land 

There is a famous passage in the late Sir Frederick Pollock’s 
Land Laws which touches on this. Speaking of the system, 
partly legal and partly social, which until very recently 
dictated the periodical resettlement of family estates genera- 
tion after generation, and of the limited ownerships which 
were the basis of the system, he wrote (p. 9): “‘ The lord of 
this mansion is named by all men its owner ; it is said to belong 
to him; the park, the demesne, the farms are called his. 
But we shall be almost safe in assuming that he is not the full 
and free owner of any part of it. He is a ‘ limited owner,’ 
having an interest only for his own life. He might have 
become the full owner . . . if he had possessed the . . . will to 
break with the tradition of his order and the bias of his 
education, and the energy te persevere in his dissent against 
the counsels and feelings of his family [sc7/. in refusing to 
join in the traditional disentail and resettlement on attaining 
his majority]. But he had every inducement to let things 
go their accustomed way... .’’ Thus, the average man has 
long been liable to misconceptions about the true ownership 
of the mansions and parks which he has seen in his travels 
through the shires, harmless misconceptions for the most part, 
but apt at times to blur his knowledge of his own affairs. 
The failure to distinguish an absolute from a limited interest 
in property is the most frequent occasion for the application 
of the doctrine of election. ’ 


The facts 

Such a case came before Danckwerts, J., recently in 
Re Dicey ; Julian v. Dicey {1956] 2 W.L.R. 996, and p. 321, 
ante. The facts may be simplified in the following manner : 
a testatrix left her surviving a son and two grandsons, 
children of a deceased daughter. By her will she devised her 
house in B Road to one of the grandsons, the plaintiff, and 
her house in H Road to her son, the defendant, in each case 
absolutely. The testatrix was the fee simple owner of the 
house in H Road, but she had in fact no disposable interest 
in the house in B Road, which had been settled some years 
previously to her death by a deed of family arrangement 
upon the testatrix for life with remainder after her death as 
to one half-share thereof to the son, and as to the other half- 
share thereof to the two grandsons equally. The son, the 
defendant, was thus prima facie put to his election either to 
give effect to the devise of the house in B Road to the 
grandson or to compensate to the extent of his interest 


‘ 


received under the will the disappointment of the plaintiff 
in not receiving the property devised (or, in the words of 
Sir George Jessel, affected to be devised) to him. 


Whether election arose 


It was argued that no case for election arose at all on the 
ground that it was in fact impossible for the devise of the 
house in B Road to the plaintiff to be wholly effected because 
the other grandson of the testatrix, who took no benefit under 
the will and against whom the doctrine of election could not 
therefore be invoked at all, had a one-quarter interest in this 
house which must go to that grandson whatever the position 
as between the plaintiff and the defendant might be. But 
the decision was that a case of election had arisen as against 
the defendant. The question was one of compensating the 
plaintiff for his loss, and the defendant could (and, it was 
declared, should) make such compensation out of the property 
which he took under the will, that is, the house in H Road. 

The argument that election did not arise because the 
defendant could not by himself give effect to the devise of 
the house which the testatrix affected to give to the plaintiff 
was said to be exemplified in certain reported cases of which 
Brown v. Gregson {1920) A.C. 860 was taken to be typical 
by Danckwerts, J. The facts in that case (which were not 
examined in the judgment in Re Dicey) are very complicated, 
but the only way in which compensation could have been 
made in that case involved the subjection of lands of the 
testator in the Argentine to the trusts of a Scottish disposition ; 
and the laws of the Argentine do not recognise trusts affecting 
land. The gist of the decision lies, I think, in a few sentencss 
taken from the speech of Lord Moulton, in which he said: 
“, . it is impossible for the appellants to surrender their 
shares of the Argentine land to the uses of this will. By 
the law of Argentina this is impossible. The way in which 
‘the court below] proposed to effect it is by the children 
granting a conveyance of the land in favour of the trustee, 
the latter granting . . . the appropriate declaration of trust. 
To my mind, such a proceeding would be an evasion of the 
Argentine law, and I cannot think that it is permissible to 
our courts to lend themselves to a sham which would in reality 
place the Argentine lands in the hands of a nominal owner 
whose true position was only that of a trustee.” 

No difficulty of this kind barred the application of the 
doctrine of election in Re Dicey ; the defendant could make 
compensation for the failure of the affected devise of the 
house in B Road to the plaintiff by paying to the plaintiff, 
out of the value of the house in H Road devised to himself, 
the value of his (the defendant's) half interest in the house in 
B Road. 

Foreign laws as to powers of disposition 

Brown v. Gregson, although dismissed from consideration 
as inapposite in the particular circumstances of the case in 
Re Dicey, affords an example of another kind of case in which 
the doctrine of election is commonly invoked. This is the case 
where the misconception in the mind of the testator as to his 
title to dispose of certain property arises not from a failure 
to distinguish between limited and absolute interests under the 
law of England (or Scotland), but from the interference of 4 
foreign law with the absolute power of disposition by testa- 
mentary instrument over land with which we have been 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’‘s 


For your convenience a specimen form of bequest 
is appended : 

“J GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the sum Of £..cccmene oomn free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan's continues to rely entirely on voluniary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 
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St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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LEOPOLD 
FARMER & SONS 
VALUATIONS and AUCTION SALES 


PLANT, MACHINERY AND 
INDUSTRIAL PROPERTIES 


FACTORY INVESTMENTS MORTGAGES ARRANGED 
46 GRESHAM STREET, LONDON, E.C.2 


Telephone : MONarch 3422 (8 lines) Telegrams : SITES, LONDON 
FACTORY SPECIALISTS FOR OVER SEVENTY-FIVE YEARS 
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EXPERT TRANSLATIONS 


LEGAL DOCUMENTS & TENDERS 


Write for Brochure Dept. S. L : T. C. 
TRANSLATION BUREAU 


(LANGUAGE TUITION CENTRE) 
LYSBETH HOUSE, 63 OXFORD STREET, LONDON, W.! 
Telephone: MUSeum 6710 and GERrard 8531-2 
























A warm welcome awaits you at the 


CHALET HOTEL 
AND COUNTRY CLUB 


WINTERTON-ON-SEA, NORFOLK 


Adjoining sandy beach * Children’s nursery and 

nurse * Picturesque grounds * Tennis * Dancing 

Games room ° Cocktail bar ‘ H. & C. * Telephone 

and interior sprung beds in every room * Wonder- 

ful food and most courteous service * Brochure 

sent with pleasure 

ALSO FAMILY SERVICE BUNGALOWS AND FLATS AVAILABLE 
Telephone : 
Winterton * 
216 & 217 


“Permeated with an atmosphere of 
happiness, courtesy and willing service” 








MISS SHEPPARD'S ANNUITANTS’ HOMES — 


FOUNDED 1855 FOR ELDERLY GENTLEW OMEN 


Our Homes, administered under a Charity Commission Scheme, | 
— unfurnished rooms, rent free, to Gentlewomen in good 

ealth, aged between 60 and 77 years on entry, and who have 
a secured income of from £52 to {225 per annum. Ladies 
must be members of the Church of England or of a Protestant 
denomination 


OUR HOMES DO NOT RECEIVE GOVERNMENT AID 


They need the support of new friends 


LEGACIES 


are invaluable to us 
PLEASE REMEMBER US WHEN ADVISING CLIENTS! 


Write Secretary : 12 Lansdowne Walk, W./1 | 
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IMPERIAL CANCER 
RESEARCH FUND 


(Incorporated by Royal Charter 1959) 


Patron: HER MOST GRACIOUS MAJESTY THE QUEEN 
President: The Rt. Hon... THE EARL OF HALIFAX, K.G., P.C. 
Chairman of the Council: Professor H. R. DEAN, M.D., F.R.C.P. 

Hon. Treasurer: Mr. DICKSON WRIGHT, F.R.C.S. 
Director: Dr. JAMES CRAIGIE, O.B.E., F.R.S. 


The fund was founded in 1902 under the direction of the 
Royal College of Physicians of London and the Royal 


College of Surgeons of England and is governed by repre 
sentatives of many medical and scientific institutions. It is 
a centre for research and information on Cancer and carries 
on continuous and systematic investigations in up-to-date 
laboratories at Mill Hill. Our knowledge has so increased 
that the disease is now curable in ever greater numbers 


Legacies, Donations and Subscriptions 


are urgently needed for the maintenance and 
extension of our work 


Subscriptions should be sent to the Honorary Treasurer, 
Mr. Dickson Wright, F.R.C.S., at Royal College of 
Surgeons, Lincoln’s Inn Fields, W.C.2. 


FORM OF BEQUEST 


I hereby bequeath the sum of 4 to the Imperial 


Cancer Research Fund (Treasurer Mr. DicksonWright, F.R.C.S.) 
at Royal College of Surgeons of England, Lincoln's Inn 
Fields, London, W.C.2, for the purpose of Scientific Research, 
and I direct that the Treasurer's receipt shall be a good 
discharge for such legacy. 
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familiar for so long in this country. But the result in such 
cases is not always what it was in Brown v. Gregson. In 
Re Ogilvie [1918] 1 Ch. 492, for example, the testatrix possessed, 
inter alia, land in Paraguay, and by her will she disposed of 
the whole of this land to charity. Under the law of Paraguay 
the testatrix was entitled to dispose only of one-fifth of this 
land, the remainder going directly to the “ obligatory heirs ”’ 
under that law. These heirs took other benefits under the 
will. In an action to administer the testatrix’s English estate, 
the obligatory heirs were put to their election, that is to say, 
were held to be entitled to the benefits which were given to 
them out of property in England only if they made compensa- 
tion to charity. This they could do either out of the 
Paraguayan land or in any other way that they chose, without 
in any way infringing the laws of Paraguay. 


Limited powers of appointment 
Finally, another kind of case for the operation of the 
doctrine of election arises where an appointee under a limited 


Landlord and Tenant Notebook 
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power of appointment is put to his election either to settle 
the benefit appointed or to forfeit all benefits in property 


of the testator’s conferred by the will which contains the 
appointment. The object of provisions which put a beneficiary 
to such an election is to tie up by indirect means property 
which the rule against perpetuities prohibits the appointor 
from subjecting to direct trusts. I mention this kind of 
case, not because it is similar to the kind of case already 
discussed, but because it is essentially different. In the 
case covered by the statement of principle in Rogers v. Jones 
it is ‘‘ not a question of forfeiture but simply a question of 
compensation ’’ (Danckwerts, J., in Re Dicey, at p. 999); 
in relation to appointed interests it is, of course, simply 
a question of forfeiture. That is the relevance of 
Danckwerts, J.’s reference to forfeiture, and it is a salutary 
reminder that there is here a source of confusion if the 
distinction between the two kinds of case is let slip. 


“ABC” 


AGRICULTURAL HOLDING: REQUISITES OF 
COUNTER-NOTICE 


In Mountford v. Hodkinson [1956] 1 W.L.R. 422 (C.A.) ; 
ante, p. 301, the court considered the effect of a document by 
which its maker, a tenant farmer, sought to ensure himself of 
the protection conferred by the Agricultural Holdings Act, 
1948. 

Section 24 (1) of that statute says: ‘‘ Where notice to quit 
an agricultural holding . . . is given to the tenant thereof, 
and not later than one month from the giving of the notice to 
quit the tenant serves on the landlord a counter-notice in writing 
requiring that this subsection shall apply to the notice to 
quit, then, subject to the provisions of the next following 
subsection [this contains exceptions], the notice to quit 
shall not have effect unless the Minister consents to the 
operation thereof.”’ 

The protection is, therefore, not automatic, as in the case 
of dwelling-houses within the Increase of Rent, etc., 
Restrictions Acts, 1920 to 1939, or business premises to which 
Pt. II of the Landlord and Tenant Act, 1954, applies; the 
tenant has to do something in order to put the ball back in 
the landlord’s court. 


In Mountford v. Hodkinson the tenant's reaction to a notice 
to quit had been a letter, somewhat charged with emotion, 
and containing the passage: ‘I don’t intend to go. I shall 
appeal against it and take the matter up with the A.E.C. 
As you have no grounds on which to evict me,’’ etc. The 
County Agricultural Executive Committee is the body to 
whom the ministerial function of ‘‘ acting upon applications 
for consent to notice to quit where landlord’s purpose is 
desirable in interests of efficient farming ’’ was delegated by 
the Agriculture (Delegation to County Agricultural Executive 
Committees) Regulations, 1948; and it is often called the 
W.A.E.C. or the A.E.C. But could the announcement by the 
tenant that Ae would “ appeal’’ to that committee, even 
when coupled with the John Bullish expression of deter- 
mination which preceded it, be construed as a notice that he 
required the Agricultural Holdings Act, 1948, s. 24 (1), to 


apply to the notice to quit ? The county court judge thought 
not, and the Court of Appeal agreed with his decision. 


Nature of a counter-notice 

It is only up to a point that a counter-notice can be 
compared with a notice to quit. Both, of course, are instru- 
ments informing the recipient of a decision made unilaterally ; 
but the notice to quit expresses a desire to terminate a 
relationship, the counter-notice an intention to frustrate that 
desire ; and, what is more important, there is no statutory 
regulation of mode of expression in the case of a notice to 
quit. Further, the statutory regulation governing counter- 
notices directs the tenant to express himself “‘ by reference ”’ ; 
he is, as it were, to run up an objection flag, and if the landlord 
does not know what it signifies he must consult the signal 
‘code book. 

The Agricultural Holdings Act, 1948, has, in fact, 
introduced a similar device in connection with notices of 
intention to make claims, though in that case the enactment 
is permissive ; by s. 70 (2) such a notice “ shall specify the 
nature of the claim, and it shall be a sufficient specification 
thereof if the notice refers to the statutory provision, custom 
or term of an agreement under which the claim is made.”’ 
Exercise of the option may necessitate the acquisition, by 
the other party, of a copy of the Act. 


Latitude for laymen 

The provisions requiring statement of “ particulars ”’ of 
claims in repealed statutes concerning agricultural holdings 
may perhaps be recalled, as they occasioned decisions in which 
it was at least suggested that, having regard to the class of 
person affected, liberal interpretation was called for. Thus 
in Jones v. Evans [1923] 1 K.B. 12 (C.A.), dealing with an 
argument that a landlord's notification of a claim for 
dilapidations was insufficient, Bankes, L.J., said: “I think 
it must have been within the contemplation of the Legislature 
that the kinds of dispute to which the section relates would 
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jn matty cases arise between men who did not engage legal 
advisers, but who employed to assist them tenant farmers 
sic], agents, or valuers—persons who were very competent 
to deal with cases of this description, though not trained to 
draft formal legal documents’’; Atkin, L.J., who dissented 
but agreed that a narrow meaning must not be put upon the 
Act, observed : ‘‘ I should have thought that in the majority 
of cases both tenants and landlords are advised upon the 
particulars of their claims by their professional valuers who 
will have later on to adjust the differences, or by solicitors.”’ 
In Re O'Connor and Brewin’s Arbitration {1933} 1 K.B. 20 
(C.A.) there is an idyllic picture, in Hanworth, M.R.’s 
judgment, of ‘the parties negotiating on friendly terms 
without the assistance of lawyers and others.” 

In contrast with the provisions now in force, those under 
examination in the above cases did not even insist on writing ; 
nevertheless, the consideration that the Agricultural Holdings 
Act, 1948, if not written by, was written for, farmers, may be 
a valid one. 


Notification by reference 


The peculiar nature of the s. 24 (1) device is that, without 
insisting on any “prescribed form’’, of which those 
responsible for rent control and business premises control 
legislation are so fond, it calls upon the tenant to express his 
decision in code; prima facie, at all events. The tenant’s 
plea that his angry letter fulfilled the requirements was 
supported (though inadequately) by two authorities. 

In Ward v. Scott (1950), 66 T.L.R. (Pt. 1) 340, a tenant 
farmer who had received a notice to quit wrote saying: 
“I beg to give you notice that I require that s. 31 (1) of the 
Agriculture Act, 1947, shall apply to the said notice to quit.”’ 
The section specified, part of Pt. III of the Act named, had, 








together with the rest of that Part, been repealed by the 
Agricultural Holdings Act, 1948, s. 24 (1) of which was in 
identical terms. Danckwerts, J.; held that, apart from what 
the transitional provisions might effect, the plain intention of 
this counter-notice as phrased must have been perfectly clear 
to the landlords’ solicitors when they received it. 

In a case under the Landlord and Tenant (War Damage) 
Act, 1939, Price v. Mann [1942] 1 All E.R. 453 (C.A.), a 
landlord’s intended notice to avoid disclaimer had correctly 
stated that he required the tenant to retain the lease, but had 
then said “ on the terms specified in s. 10 of the said Act”’: 
it was s. 11 that set out the effect of a notice to avoid dis- 
claimer, s. 10 dealing with that of a notice of retention served 
by a tenant. But the notice was held to be valid because, as 
Greene, M.R., put it, “‘ Reading this document as a whole, 
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it seems to me perfectly manifest that a person who received 
it, and who had that familiarity with the provisions of the 
Act which a recipient of such a document must be presumed 
to have, could not possibly be under any illusion as to what 
it was intended to be and what its legal consequences were.”’ 

But in Ward v. Scott there was a reference to an enactment 
which had said the same thing as the one which ought to have 
been referred to; and in Price v. Mann the presumption 
indicated by the learned Master of the Rolls may well have 
been based on the fact that the notice, as well as the counter- 
notice, was statutory. A landlord of an agricultural holding 
can, though it may not be advisable for him to do so, serve a 
notice to quit without looking at the provisions of the 
Agricultural Holdings Act, 1948, at all. 


Indication of intention 


It was argued on behalf of the tenant in Mountford v. 
Hodkinson that the “I shall appeal . . . and take the matter 
up with the A.E.C.”’ sufficiently indicated to a well-informed 
and cautious landlord that the tenant intended to invoke his 
right under the Agricultural Holdings Act, 1948, s. 24 (1); 
that (Evershed, M.R.’s characterisation) any reference to 
legal rights or possible remedies, however ill-informed the 
writer was (and even if he did not know that he had such 
rights), would constitute a counter-notice requiring that that 
subsection should operate. 

The court were unanimous in declining to accede to that 
argument ; and it is of interest to note that Romer, L.]J., 
pointed out that one reason why clarity is essential is that 
the landlord has to take action on the counter-notice. The 
counter-notice, as we have seen, conditionally nullifies the 
notice ; and it may have occurred to readers that a landlord 
who sought Ministerial consent on the ground of the letter 
cited might be in an awkward position. Could he ask for 
consent without prejudice to the question whether it was a 
counter-notice, and what would happen if he said it was, 
but the C.A.E.C. thought it wasn’t, a counter-notice ? 

Birkett, L.J., echoed the judicial views on latitude 
expressed in Jones v. Evans, supra, when he said that ‘ when 
one is dealing with tenant farmers one must make some 
allowance for the kind of language which they may happen 
to employ.’’ On which one might remark that, when the 
matter is so important (and in Jones v. Evans it was the 
serious consequences that,’ partly at all events, were held to 
justify latitude), there is all the more reason for care. 
I imagine that people whose fate depended on recitation of 
the neck-verse rarely neglected to make themselves word- 
perfect. ; R. B. 





Mr. E. C. Woops, assistant solicitor to the Wood Green 
Corporation, has been appointed assistant solicitor (prosecuting) 
to Brighton Corporation. 


The Colonial Office announces the following appointments 
and promotions in the Colonial Legal Service: Mr. K. H. C. 
ALLEYNE, Crown Attorney, St. Vincent, to be Attorney-General, 
Windward Islands; Mr. M. Buttrose, Senior Crown Counsel, 
Singapore, to be Solicitor-General, Singapore ; Mr. V. B. Grant, 
Crown Counsel, Jamaica, to be Senior Crown Counsel, Jamaica ; 
Mr. D. Jerrrigs-JONEs, Resident Magistrate, Uganda, to be 
Senior Resident Magistrate, Uganda; Mr. H. J. SHELLEY, Clerk 
of the Courts, Jamaica, to be Resident Magistrate, Jamaica ; 
Mr. H. I. STEVEN, Registrar of Titles, Kenya, to be Principal 
Registrar of Titles, Kenya; Mr. H. Barciton to be Solicitor- 
General, Bermuda; Mr. J. McWuinniz to be Assistant Registrar 
of Titles and Conveyances, Uganda; and Mr. W. A. H. Merry 
to be Lands Officer, Nyasaland. 


MrF. D. Bazett, on his resignation of the position of honorary 
solicitor to the Newbury and District Chamber of Commerce, 
which he has held since 1919, was presented with a pewter 
tankard by the members. 

Mr. John Gerald Brown, solicitor, of Chorley, was married on 
18th April to Miss Kay Haddock, of Chorley 


Mr. Dennis R. Harrison, senior assistant solicitor to Hove 
Corporation, was married on 4th April to Miss Kathlyn V. 
Rhodes, of Chesterfield. 


Mr. John William Barton, retired solicitor, of Torquay, left 
£68,888 (£68,515 net) 


Mr. John Frederick Buttle, solicitor, of Woldingham, Surrey, 
left £47,642 (£47,158 net). 


Mr. left 


Charles Martin, solicitor, of Earlsdon, Coventry, 


£31,851. 
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HERE AND THERE 


ANOTHER BLOT ON 


WHILE the struggle to abolish or not to abolish capital 
punishment sways back and forth in Parliament, one must not 
allow oneself to become so hypnotised by contemplation of the 
immediate issue as to be blind to its remoter implications. 
By this time, everybody in England must be well aware of the 
line of reasoning so much favoured by the abolitionists that 
since it was right to abolish hanging for theft a hundred years 
ago it must be right to abolish hanging for murder now. That 
is the argument from progressive humanitarianism and 
everyone knows that progress can never stop. It cannot pitch 
its tent by the site of the felled gallows tree any more than 
alongside the broken treadmill. It must march breast forward 
to the next camping ground, and blind must be the man 
who cannot discover that spot on the crest of the next hill. 
Killing (as every abolitionist will lucidly explain) is 
synonymous with murder. There is no distinction between 
the two. But surely the broad, all-embracing simplicity of the 
principle cannot be whittled away and narrowed down by 
pettyfogging distinctions between one living creature and 
another. As Tennyson nobly exclaimed :— 


THE LAW 


“ Ah! yet we trust that somehow good 
Will be the final goal of ill, 
That nothing walks with aimless feet ; 
That not one life shall be destroy’d 
Or cast as rubbish to the void, 
When God hath made the pile complete.”’ 
That points the way to the future as clearly as the fingerpost 
of the discarded gibbet. For is it generally realised that when 
we have abolished hanging we shall not have abolished capital 
punishment ? That will remain, a disgrace to our statute book, 
as long as humanity’s best friend, the dog, can be sentenced to 
death, on summary conviction, too, for offences which in the 
case of a human being would rank as nothing more serious 
than an assault occasioning actual bodily harm. The thought- 
less speak lightly of not having ‘‘ room to swing a cat,’’ not 
focusing their minds on the truly horrific image that this 
conjures up. They speak of evidence ‘‘ on which one would 
not hang a dog,”’ as if justice would be satisfied to deal death 
to the most faithful and appealing of man’s companions on the 
bare discharge of a second-rate onus of proof. Not for him the 
solemnity of the assize court or the safeguard of an under- 
standing jury of his peers, nor has he the freedom of the 
witness box, mute as he is, not of malice, but by nature’s 
sovereign will. 
NO EXECUTIONER 
ALL this has been vividly brought to the public mind by 
the case of Blackie and Zella, the two Alsatian dogs condemned 
to death at Buxton on a charge of attacking two women. 
But despite a fine of {2 for each day that the sentence 
remained unexecuted, their master refused to turn executioner, 
retired from his job as a painter, screwed up his doorknocker 
and settled down to withstand a siege in his home and ensure 
that no summons should be served on him by registered mail. 
‘““The police daren’t come,” he said. ‘ Blackie and Zella 
don’t like policemen ”’ (a peculiarity often observed in persons 
threatened with arrest and execution). Later he vanished 
from his home, when detectives were looking for him with a 
warrant, and his wife (who loyally declared, ‘‘ I think Tom is 
right to fight for the dogs ’’) carried on with the problem of 
running her family (which also included five children). The 


dogs alone cost {2 a week to feed. She was able to obtain a 
grant from the National Assistance, the officials of which 
clearly take a broad view of human necessities. Eventually 
the officers of the law came up with the dogs’ owner and lodged 
him in Strangeways Gaol in Manchester. Within forty-cight 
hours the National Canine Defence League had paid the (44 
fine imposed on him, adding a promise to take steps to attempt 
to get the fine for future disobedience to the court’s order 
reduced to 1s. a day, since it was, no doubt, felt to be 
undemocratic to put disobedience to the court in the category 
of a luxury beyond the means of a working man. 


DOG’S DAY COMING 


INASMUCH as the matter is sub judice and the dogs continue 
to live sub rosa it would ill become us to pass any comment on 
the case itself. But, on the larger issue, one cannot but feel 
that we are on the borders of a canine Promised Land when a 
casual breach of the law will no longer bring an unlucky dog 
into the valley of the shadow of death. After all, what can 
possibly be said in favour of capital punishment as applied to 
dogs ? Spontaneous and impulsive as they are, they will not 
be affected by any of its alleged deterrent influences. Abolition 
of the death penalty cannot possibly increase the incidence of 
crime among canines. If they find themselves in collision 
with the law, they are the victims of their education and their 
environment. It is all the fault of an unsympathetic and 
irresponsible society. It is unworthy of a scientifically 
enlightened age to resort to extermination of the wrongdoer, 
as in the darkest of dark ages. The United States of America 
are already ahead of us in this and have applied to dogs the 
arts of psychiatry and psycho-analysis. Now surely is the 
time to establish rehabilitation clinics for misfit dogs of anti- 
social tendencies. A course of occupational therapy in 
congenial surroundings is far more consistent with the best 
modern thought than the outmoded expedient of the gas 
chamber. The right to live is the most sacred of all rights and 
no living creature can be arbitrarily relegated to a second-class 
status. Least of all can that be tolerated in England where 
dogs already occupy a position more favourable than that of 
woman in the dim past before she had achieved social 


' enfranchisement. Only the other day a drunk and disorderly 


was sent to prison for a month for kicking Anna, a zealous 
young police dog co-operating in his arrest. He would hardly 
have got more if he had kicked a zealous young policewoman. 
Well, the dog’s day is dawning. It cannot be so very long now 
before the conscience of the country is stirred. We will never 
teach a dog that it is a crime to kill a sheep if our only riposte 
is the equally brutal killing of the dog. And as for death for 
biting human beings, that has not even the superficially 
plausible justification of ‘‘ a tooth for a tooth.” It is a life fora 
tooth. The new régime will, of course, demand a considerable 
building, staffing and educational programme. One must, for 
instance, set about diminishing the illiteracy among dogs 
which is the heritage of the brutal and unthinking past. But 
the taxpayer won't grudge that. He never grudges anything 
for a promising experiment. RICHARD RoE. 


Mr. Joun ArtHur Hickman, deputy magistrates’ clerk of the 
Bakewell (Derbyshire) Magistrates’ Court, has been appointed 
clerk to the Justices of the Bakewell Petty Sessional Division 
in succession to the late Mr. H. C. Brooke-Taylor. 
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REVIEWS 


By ARTHUR KOESTLER. 1956. 


12s. 6d. net. 


Reflections on Hanging. 
London: Victor Gollancz, Ltd. 
In our issue of 17th March we reviewed two books by opponents 

of the death penalty, Sir Ernest Gowers and Mr. Gerald Gardiner, 
both of whom were cool, rational and practical. Mr. Koestler 
js avowedly emotional. He is an angry man with fire in his 
belly. Which of these books is preferred thus depends largely 
on the temperament of the reader. 

Mr. Koestler himself spent three months under sentence of 
death during the Spanish Civil War and admits his bias. He 
gets further than many writers in placing the responsibility for 
the continuance of the death penalty in the past upon the judges. 
The root of the matter lies in the statement of the Attorney- 
General in 1813, on the subject of drawing and quartering, that 
he would not vote for such a punishment if it were newly 
invented, but, since it had the sanction of centuries, he was 
against changing it. The justification for Mr. Koestler’s fury 
about the forces which held up reform is found in the extract 
which he quotes from the Report of the Commission of 1836: 
“It has not, in effect, been found that the repeal of Capital 
Punishment with regard to any particular class of offences has 
been attended with any increase of the offenders. On the 
contrary, the evidence and statements to be found in our 
appendix go far to demonstrate that . . . the absolute number of 
the offenders has diminished.’’ The Home Secretary announced 
only a few days ago that the cases of robbery with violence had 
gone down as compared with 1948, when flogging was abolished. 
The work of the fiery crusader is nearly done. Mr. Koestler’s 
book may be the last of its kind. 


Principles and Practice of Planning, Compulsory Purchase and 
Rating Law. By M. R. R. Davies, Ph.D. (Cantab.), LL.M. 
(Leeds), D.P.A. (London), of the Middle Temple, Barrister- 
at-Law. 1956. London: Butterworth & Co. (Publishers), 


Ltd. £2 net. 


From the preface it appears that this book is intended for 
members of the legal profession and others who have to advise 
on landed property, and indeed for property owners themselves. 
Perhaps it is not just a coincidence that the contents of the book 
exactly covers the scope of an optional paper, Group B, head 8 
(referred to in the preface), at The Law Society’s Final 
Examination, and it may be that it is for candidates at this 
examination that the book has really been written. 

The book has 293 pages, and it is something of a triumph 
to have compressed all these important subjects into so small 
aspace. Indeed, the compression seems to the reviewer to have 
gone too far in some respects on matters both of principle and 
detail. Thus, the introduction, which incidentally is limited to 
planning, is too brief to give to the uninitiated any real under- 
standing of the development of planning law; and there is 
nowhere any comprehensive statement of the general principles 
behind the complicated financial provisions of the Town and 
Country Planning Acts, with the result that the student may 
be left bewildered. The paragraphs on development plans do 
not refer by name to the all-important county and town maps 
or to their relationship to each other, though four maps are 
mentioned (p. 10) which form part, not of the plan as suggested, 
but of the survey. Again, the reference to Pt. 1V of the National 
Parks and Access to the Countryside Act, 1949, on p. 102 is so 
brief as really to be useless, and indeed is in one respect 
misleading. It is a pity that on p. 196 the author states that 
t.2ins. 2 of the Acquisition of Land (Assessment of Compensation) 
Act, 1919, that the value of land is to be taken as the amount 
which a willing seller might be expected to realise in the open 
market, has been superseded by the Town and Country Planning 
Acts, 1947 and 1954. This rule is still the fundamental basis 
on to which the later Acts have simply grafted various provisos 
(one day, one hopes, to be removed) dealing with development 
value, as a fuller treatment could have shown. As an example 
where compression may have led to the omission of a matter of 
detail important in practice, some reference should have been 
made on pp. 44 and 45 to the fact that compensation is not 
excluded where a condition on a planning permission requires 
the construction of a service road. 

By contrast, planning appeals are dealt with very fully, and 
there is an excellent chapter explaining the control which the 


courts exercise Over quasi-judicial proceedings and the boundary 
between these and administrative proceedings, on which there 
is at present so much controversy. Details of the leading cases 
and substantial extracts from judgments are set out, and the 
book is worth reading for this chapter alone. The author shows 
a strong bias towards considerably greater control by the courts. 

There is a slip on p. 202, important to solicitors, where the 
West Ferry case is quoted as authority for the proposition that 
scale costs are payable for conveyancing work under the Lands 
Clauses Consolidation Act, 1845. This decision is limited to 
registered land ; for unregistered land Sched. II costs are payable. 

The book is attractively printed and laid out and very readable. 
It can be highly commended as an important contribution 
to the extensive literature on the subjects with which it deals ; 
it is in fact just the book for students and indeed the others for 
whom it is intended, though in a few respects the services of a 
lecturer to supplement it are desirable. 


Law and the Engineer. By CHRISTOPHER F. Mayson, 
A.M.I1.E.E., of Lincoln’s Inn and the South-Eastern Circuit, 
Barrister-at-Law. 1955. London: Chapman & Hall, Ltd. 
£3 3s. net. 

The sub-title of this new handbook for not-so-rude mechanicals 
is ‘‘ The law of contract and negligence as affecting engineers.” 
The bulk of the text is accurately described by this heading, but 
a useful first part deals briefly with the English legal system, while 
appendixes {sic} summarise the responsibilities of professional 
engineers, standard conditions in engineering contracts, and the 
provisions of the Factories Acts. The reader thus steps towards 
the subject from the same angle of approach as the experienced 
legal practitioner. 

To dispose first of some disappointments, we hope we are not 
blinded by any insular vocationism in failing to see the real 
advantage of relegating references to the ends of chapters. This 
is, after all, in function a law book. The author justifiably makes 
few concessions in terminology to the inexperience of his readers. 
We could have hoped that even a non-legal publishing house 
would conform to well-tried conventions in such matters as 
footnotes, and would have adopted, too, the recognised differen- 
tiation between round and square brackets in citing the Law 
Reports. 

But these cavils will not worry engineers any more than a 
transatlantic idiom in a Shakespeare film annoys the general 
public. The author has succeeded very well in explaining a good 
deal of detailed law of everyday importance to those in the 
industries to which he addresses himself. As Sir Alfred Denning 
has it in his foreword, many an engineer can get along very well 
without knowing anything about the law, but he would get along 
a great deal better if he had some knowledge of it. And we 
think Mr. Mayson is plainly sight to go through all the important 
topics from the standpoint of ordinary legal principle. 

If we conclude with a suggestion for future editions we must 
not be understood to be decrying a brave and meritorious 
attempt to break difficult new ground. It does not appear to 
us, however, that a work such as this is the appropriate place for 
juridical criticism of decisions (such as’ that of Ball v. L.C.C., 
on p. 319). The reader wants, and almost everywhere in this 
book he gets, a clear, untrammelled account of settled law. He 
will be wise to let his legal advisers go into the doubtful points 
for him when the time comes. 


An Introduction to Evidence. Second Edition. By G. D. 
Nokes, LL.D., of the Middle Temple and the South-Eastern 
Circuit, Barrister-at-Law. 1956. London: Sweet and 
Maxwell, Ltd. £1 17s. 6d. net. 


In welcoming the first edition of this practical treatise (on a 
subject in which theory and practice cannot be entirely divorced) 
we ranged it in excellence beside the weightier work of Phipson. 
Four years of browsing in it whenever a problem cropped up of 
admissibility or of method of proof have confirmed us in our 
assessment of its merit as a handy exposition of principle and a 
pointer to authority. This edition is a little longer than the last, 
but new material derived from many fresh cases (recent and other- 
wise) appears to some extent to have been balanced by the 
rewriting of some passages in the direction of a greater conciseness. 
In the result the text is highly readable. 
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Country Practice 


FOR THE OLDER 


On the Earl of Blinkbonny’s estate, no land could have been 
better farmed than at Meadowsweet Grange, and no tenant 
was on better terms with his noble landlord than Ned 
Plowright. Ned lived a frugal but satisfying life ; his pretty 
wife looked after the poultry, and their little boy helped, too. 
Year by year the farm improved ; the grass seemed greener, 
the cattle seemed fatter, the corn stood more thickly, and even 
the bank balance seemed more comfortable. Ned did not 
keep a proper account of how his fortune grew, because most 
of the time Sched. B was in force. Without going into details, 
Sched. B enabled a good farmer to prosper, and enabled a 
bad farmer to go bankrupt. Nowadays, under Sched. D and 
subsidies, good and bad farmers are treated much alike. 


Times changed, however. The old Earl died, and his 
estates were sold off. All the Plowright family turned up at 
the auction, and Ned was the highest bidder for Meadowsweet 
Grange. Jingling the bank balance which he had acquired 
in the bad old Sched. B days, Ned sought out his friend 
Mr. Highfield, the solicitor, and they had a good old discussion 
as to how the farm was to be paid for. In good time, and 
without selling off too much stock, or starving the land of its 
rightful treatment, or selling the corn in too great a hurry, 
Ned was able to pay Mr. Highfield every penny required. 
Mr. Highfield, however, had meanwhile had a jolly time 
examining the late Earl’s title, which was fast becoming 
entangled in an exciting Chancery action. Still, by depositing 
the money in a joint account, in the names of Mr. Highfield 
and the Earl's solicitors (specially earmarked ‘‘ Ned 
Plowright ’’ to distinguish it from two or three similar little 
transactions), everything was settled up, and Ned settled down 
as owner of Meadowsweet Grange. 


Time continued to march on. Ned continued to farm 
as well as ever ; and by exercising great insight in such varied 
subjects as botany, biology, veterinary science, civil 
engineering, carpentry, organisation of labour, and everything 
else a good farmer should know about, and by working very 
hard indeed, the bank overdraft cunningly arranged by 
Mr. Highfield dwindled rapidly. 

Ned Plowright, however, no longer seemed so happy. 
One reason was that, in a distant town, a cultured, nice 
inspector of taxes was sending him occasional short letters. 
Mr. Highfield (who, alas, had a distaste—almost a revulsion— 
for income tax work) saw to it that Ned kept a full and 
accurate account of all his financial transactions. Each year 
a valuer would value all the farm stock, and each year 
Mr. Highfield’s keen-eyed cashier would arrange the preparation 
of a neat profit and loss account. How lucky are the owners 
of non-farming stock, such as industrial ordinaries, to be 
excused an annual valuation to see which stock has had a 
bonus issue of calves or scrip, on which to pay income tax. 


Despite the prolonged efforts of Ned and the keen-eyed 
cashier, the distant inspector seemed hard to satisfy. For 
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one thing, he wished to know where every penny of the 
purchase money had come from. This was indeed a difficult 
question to answer, as three years had gone by since the farm 
was bought. Still, old bank statements were produced, and 
after a good deal of guessing by all concerned, poor Ned was 
assessed to pay back-duty to the tune of £1,000 or so. Ned 
did not really object, because he really truly should have paid 
rather more tax in his carefree tenant-farming days. 


Another year passed by, and another return was rendered, 
At first the inspector was as nice and polite as ever. Then, 
somehow, the tone of his letters seemed to change. He said, 
in his cultured and still polite way, that he was not satisfied 
that a full return of income had been rendered. His letters, 
instead of being short and polite, became long and polite. 
The longer they became, the more worried became 
Mr. Highfield and his staff. Ned Plowright was sent for by 
Mr. Highfield and closely interrogated as to all his financial 
transactions. Try as they might, Mr. Highfield and his staff 
could not discover a single egg that Ned had sold without 
entering it in his books. Nor could Mrs. Ned throw any 
light on any undisclosed income. 


The distant inspector then wrote saying that he was still 
unsatisfied with such explanations as had been given, and 
would Mr. Highfield please arrange for his client to call at the 
inspector’s office. Mr. Highfield rang up the inspector and 
pleaded with him over the telephone ; would the inspector 
please, please say where he thought Ned’s return was incorrect ? 
The inspector regretted that he was unable to give any 
information of a confidential character. Mr. Highfield 
sighed, hung up, and dictated a letter to Ned, asking him to 
call at Mr. Highfield’s office again as soon as possible. 


Mr. Highfield cannot stand the sight of a grown man on 
the verge of tears. Poor Ned had in his hand a book containing 
ten National Savings Certificates in the name of his little boy. 
His missus had suddenly remembered buying them out of 
her poultry money one Christmas six years ago. Mr. Highfield 
arranged to go and see the inspector with Ned the following 
a.m. That evening, however, Ned 
accidentally shot himself while going after some rabbits. 
The following Wednesday (at 11 a.m., by a strange coincidence) 
the coroner’s jury returned a verdict very much to that effect, 
and added an expression of sympathy for the widow and Ned's 
little boy. 


At a later date, Mr. Highfield did see the inspector, and it 
was rather a sad meeting. Mr. Highfield was at last able to 
trace the source of the inspector’s suspicions. Do you 
remember the exciting Chancery action? Well, it went on 
for two solid years, and quite a tidy sum of interest had 
mounted up in the special deposit account earmarked with 
Ned’s name. More than £15, in fact—all for the infant Earl of 
Blinkbonny. “ HIGHFIELD ” 





Sir CHARLTON Lane, former Chief Justice of Mauritius, has 
been temporarily appointed a Judge of the High Court, 
Somaliland Protectorate, 


Mr. GeorGe H. RICHARDSON, principal assistant solicitor in 
the Secretary’s Department of the North Western Electricity 
Board, has been appointed deputy secretary of the Board. 
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Council of Law Reporting, 


House of Lords 


RENT RESTRICTION: SHARED ACCOMMODATION : 
Goodrich vy. Paisner 


Viscount Simonds, Lord Morton of Henryton, Lord Reid, 
Lord Radcliffe and Lord Somervell of Harrow 
19th April, 1956 
Appeal from the Court of Appeal ({1955) 2 O.B. 353; 


9 Sor. J. 353). 

The owner of a house let to a tenant four unfurnished rooms 
on the first floor ‘‘ together with the use in common of the back 
bedroom on the first floor’’ on a weekly tenancy, and it was 
further provided that the tenant should be entitled to the use 
fin common with the landlord) of the bathroom and lavatories 
of the house. After the agreement had been signed the landlord 
refused to allow the tenant to use the back bedroom, locking the 
door. That continued for four years until the landlord’s death, 
after which the tenant had the use of the room. In an action for 
possession by the landlord’s successors in title, the tenant pleaded 
the Rent Acts, but the county court judge held that she was not 
entitled to their protection since the case was one of shared 
accommodation within Neale v. Del Soto [1945] K.B. 144. The 
Court of Appeal having affirmed his decision, the tenant appealed 
to the House of Lords. 


ViscouNT SIMONDS said that the appeal should be allowed, 
but in coming to this conclusion his lordship was influenced solely 
by the unusual nature of the tenancy agreement. His lordship 
cast no doubt on Neale v. Del Soto, supra, or Cole v. Harris 
1945) K.B. 474 with their satellite cases. To create a demise 
of part of a house as a separate dwelling there must be 
an agreement by which the occupier had the exclusive use of the 








essential living rooms of a separate dwelling. The contrast to 
the ‘‘ exclusive ’’ use of a living room by one person was that it 
was shared by him with another. A sharing involved the right 
of simultaneous use of a living room in such a manner that the 
privacy of the landlord or tenant might be invaded. In the 
present case the tenant had, in addition to the four rooms let 
to her, which by themselves would undoubtedly be a part of a 
house “‘let as a separate dwelling,’’ also the use in common 
with the landlord of the back bedroom on the first floor. Was 
this such a sharing of a living room as to exclude the operation of 
the Rent Acts? There was great difficulty in giving any effect 
in law to these words. It might well be that they were too 
vague to be enforceable. But it was presupposed that there 
would be some further arrangement by which there would be 
not simultaneous user, but separate user at successive times— 
such user or sharing as would not involve the invasion by the one 
of the privacy of the other. If that were so, it would not be 
proper to hold that, because the appellant had such a right in 
addition to the four rooms demised to her, she was not the tenant 
ofa separate dwelling and entitled to the protection of the Act. 

Lorp Reip, Lorp RapciirFE and Lorp SOMERVELL OF 
Harrow agreed that the appeal should be allowed. 

Lorp Morton oF HENRYTON dissented. Appeal allowed. 

APPEARANCES : Salmon, Q.C., and Peter Benenson (Richardson, 
Sowerby, Holden & Co.) ; Lawson, Q.C., and G. Augherinos (Paisner 
and Co.). 


[Reported by F. Cowrrr, Esq., Barrister-at-Law] {2 W.L.R. 1053 


Court of Appeal 


CONTRACT: CONSIDERATION: PROMISE BY FATHER 
OF ILLEGITIMATE CHILD TO PAY WEEKLY SUM SO 
LONG AS CHILD WELL LOOKED AFTER 

Ward v. Byham 
Denning, Morris and Parker, L.JJ. 16th January, 1956 

Appeal from Lincoln County Court. 

After the parents of an illegitimate child had lived together 
for some years, the father turned the mother out, himself retaining 
the child. Later the father made an offer to let the mother have 
the child and to pay an allowance of {1 per week, provided that 
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the child was well looked after and happy. The mother took the 
child away and maintained it accordingly. When, some months 
later, the mother married, the father discontinued the payments 
In an action by the mother to enforce the continuance of the 
payments, judgment was given in her favour. The father 
appealed. 

DENNING, L.J., said that the only point taken for the father 
was that there was no consideration for his promise to pay £1 
per week, as the mother in looking after the child was only 
doing something that she was legally bound to do; see s. 42 
of the National Assistance Act, 1948. The mother had never 
contemplated bringing affiliation proceedings, and could not do 
so now that she was married. But even so, there was sufficient 
consideration to support the promise. A promise to perform an 
existing duty, or the performance of it, should be regarded 
as good consideration, because it was a benefit to the person to 
whom it was given; in the present case, it was as much a benefit 
for the father to have the child looked after by the mother as 
by a neighbour. If he got the benefit for which he stipulated, 
he ought to honour his promise. The father’s promise was 
what was sometimes called a unilateral contract; a promise 
in return for an act, a promise to pay £1 per week in return for 
the mother’s looking after the child ; once the mother embarked 
on that task, there was a binding contract. The case seemed to 
be within the decision in Hicks v. Gregory (1849), 8 C.B. 378 
The appeal should be dismissed. 

Appeal dismissed 


APPEARANCES: G. D. Lane (Henry Gover & Son, for Anthony 1 
Clark, Lincoln); H. A. Skinner (Andrew, Race, Hill & Mason, 
Lincoln). 


Morris and Parker, L.JJ., agreed 


(Reported by F. R. Dymowp, Esq., Barrister-at-Law) [1 W.L.R. 496 


Chancery Division 


COMPULSORY PURCHASE: COMPENSATION : 

DANGEROUS STRUCTURE REPAIRED BY LOCAL 

AUTHORITY: DEDUCTION OF CHARGE FOR 
REPAIRS 


In re County of London (Devons Road, Poplar) Housing 
Confirmation Order, 1945 


Upjohn, J. 22nd March, 1956 


Adjourned summons. 


In 1940 certain property in Poplar was in a dangerous state, 
and under powers conferred by the London Building Acts 
(Amendment) Act, 1939, the London County Council repaired 
the property. In 1941 the property was destroyed by enemy 
action and qualified for a value payment under the War Damage 
Act, 1943, which was fixed at £3,735. Later the council obtained 
orders under s. 70 of the Act of 1939 fixing the cost of repairs 
which they were entitled to recover at £207, and directing that 
no part of the property, if repaired and rebuilt, should be let 
for occupation until after payment of that sum; the orders 
were registered as local land charges. In 1944 the council 
compulsorily acquired the property and served a notice to treat 
on the respondent, who failed or neglected to prove his title, 
so that the council paid £3,735 into court under s. 76 of the 
Lands Clauses Consolidation Act, 1845, and vested the land in 
itself under s. 77. The council now claimed payment out of 
the £207. 

Upyoun, J., said that the first question was whether the 
council had a charge on the properties in respect of their expendi- 
ture. Section 70 of the Act of 1939 imposed no charge on the 
property in express terms, though it appeared to proceed on the 
footing that registration under the Land Charges Act, 1925, 
put the council in the position of a mortgagee. The Act of 1925 
could only create a charge if s. 15 (1) did so, and it did so only 
if successive owners were liable. Section 66 of the Act of 1939 
only provided that the expenses should be paid “‘ by the owner 
of the structure,’’ and it was not certain that successive owners 
were under any obligation to pay, though no doubt they would 
do so when the charge was registered if they wished to develop. 
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But there was no doubt that the council, having registered their 
charge, though they might not be able to exercise the powers 
of a mortgagee, had a good equitable charge in the nature of a 
restrictive covenant to prevent letting until the expenses had 
been paid. The question whether the council could obtain 
payment out depended on consideration of a number of com- 
plicated statutory provisions contained in the War Damage 
Act, 1943, the Town and Country Planning Act, 1944, and the 
Act of 1939. The first conclusion was that at the time of the 
notice to treat the land should have been valued subject to the 
right of the council to restrict development until the charges 
had been paid, and it was clear that that right should have been 
valued at £207; so that that sum should have been deducted 
from the payment into court. It was then said that the council’s 
proceedings under the Act of 1845 operated as a statutory 
conveyance, and that if too much had been paid in by mistake 
there was no equity or title to claim repayment. But s. 76 
empowered the acquiring authority to pay in subject to the 
control and disposition of the court, and s. 78 conferred a wide 
discretion on the court in ordering payment out. The discretion 
of the court could be exercised in only one way by ordering the 
payment out of money mistakenly paid in. Order for payment 
out. 

APPEARANCES: H. E. Francis (J. G. Barr); N. Bridge (Victor 
Mishcon & Co.). 


(Reported by F. R. Dymowp, Esq., Barrister-at-Law) [1 W.L.R. 499 


TRUST: PROPOSAL TO SELL INFANT’S REVERSIONARY 
INTEREST: PROPOSAL BENEFICIAL 


In re Heyworth’s Contingent Reversionary Interest 


Upjohn, J. 22nd March, 1956 


Adjourned summons. 


The Trustee Act, 1925, provides by s. 53: ‘‘ Where an infant 
is beneficially entitled to any property the court may, with a 
view to the application of the capital or income thereof for the 
maintenance, education or benefit of the infant, make an order : 
(a) appointing a person to convey such property ; or (b) in the 
case of stock, or a thing in action, vesting in any person the right 
to transfer or call for a transfer of such stock, or to receive the 
dividends or income thereof, or to sue for and recover such 
thing in action, upon such terms as the court may think fit.” 
By a conditional agreement, dated 9th January, 1956, it was 
agreed between a tenant for life under two settlements and the 
reversioners expectant on her death that the tenant for life 
should purchase the contingent reversionary interests. The 
arrangement was made in order that the reversioners might 
receive an immediate absolute interest in a sum of cash in exchange 
for their future contingent interests. One of the reversioners 
was an infant ; the proposed transaction, though for her benefit, 
was not necessary for her education or maintenance. An 
application was made to the court under s. 53 and under 
the inherent jurisdiction to sanction the sale of the infant’s 
interests. 

Upjoun, J., said that the proposed transaction had very 
substantial financial advantages, as the sum paid by the tenant 
for life to the reversioners would not be in any event subject to 
estate duty. The arrangement was one most advantageous 
for the infant in every conceivable circumstance and should be 
sanctioned if there was jurisdiction. It had been faintly 
suggested that the transaction was necessary to provide an 
income for the infant to continue her training as a nurse, but that 
was not substantiated by the facts. To bring the jurisdiction 
under the section into play, there must be ‘‘a view to the 
application ”’ of capital or income for the maintenance, education 
or benefit of the infant. Shorn of all niceties, the intention was 
to put an end to the trusts under an arrangement whereby the 
infant (inter alios), received cash for a future contingent interest. 
These was no purpose of applying capital or income for her 
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benefit, and to sanction the scheme would be to strain the meaning 
of s. 53 so as to enable the court to convey her property whenever 
it was for her benefit. As to the inherent jurisdiction, it appeared 
that s. 53 was declaratory of the existing law ; but in any event 
the speeches in Chapman v. Chapman [1954] A.C. 429 made it clear 
that there was no inherent jurisdiction to deal with an infant's 
interest and alter the trusts merely because it was for her benefit. 
Application dismissed. 


APPEARANCES: RF. Jennings, Q.C., and J. A. Armstrong ; 
J. A. Brightman (Sandilands, Williamson, Hill & Co., for 
Marsden & Marsden, Blackburn). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 1044 


TRUST: SETTLEMENT OF REVERSIONARY 
INTEREST: APPLICATION FOR POWER OF SALE: 
NO VARIATION OF TRUSTS: SALE BENEFICIAL 


In re Cockerell’s Settlement Trusts 


Upjohn, J. 28th March, 1956 


Summons. 

By this application under s. 57 of the Trustee Act, 1925, the 
applicant, John Lawrence Pepys Cockerell, tenant for life under 
a settlement dated 27th January, 1948, asked that the National 
Provincial Bank, as the trustees of the settlement, might be 
authorised to sell to his mother, Mrs. Felicia Marie Cockerell, 
now aged 65 years, a one-third part or share of a reversionary 
interest expectant on her death which had been settled by the 
settlement. There being no power to sell the interest while it 
was in reversion, the court was asked to confer that power on 
the bank. The summons was argued in chambers, but judgment 
was given in open court. 

Upjoun, J., said that, confessedly to avoid payment of some 
estate duty upon her death, Mrs. Cockerell was anxious to purchase 
this reversionary interest so as to enlarge her life interest into 
an absolute interest. With the present rate of estate duty the 
value of this reversionary interest was subject to her life interest, 
some £44,000. The actuarial value was a good deal higher 
and estimates somewhat differed, but it had been estimated to be 
between £55,000 and £95,000. Mrs. Cockerell was willing to 
pay some £80,000. It seemed to him quite plainly to be for the 
benefit of the settlement of 1948 that this sale should be permitted, 
and it fell fairly and squarely within the terms of s. 57 of the 
Trustee Act, 1925, for there was property vested in the trustees. 
The proposed transaction was plainly expedient, but could not 
be effected because there was no power to enter into a sale while 
the property was reversionary. He proposed, therefore, to sanction 
it under s. 57 of the Trustee Act. There was no conflict 
between this order and his recent decision in In ve Heyworth, 
supra, when he refused to sanction the sale of a rever- 
sionary property belonging to an infant. The parties in that 
case could not bring themselves within s. 53 of the Trustee Act. 
He had held there that there was no jurisdiction to sell the 
reversionary interest of an infant merely because it was for her 
benefit, for the effect was in fact to alter the trusts declared by 
the settlement. But this was quite a different case. Here the 
trust property was a reversionary interest. The effect of his 
order would not in the least degree alter any of the trusts 
subsisting under the settlement of 1948. He was merely 
authorising a sale of the trust property, there being no power 
to do so in the settlement. It seemed to him that this case 
fell entirely within the observations of the Court of Appeal in 
In ve Wells {1903} Ch. 848, which were quoted with approval 
by Lord Morton in his speech in the House of Lords in Chapman 
v. Chapman {1954} A.C. 429. He could, therefore, properly give 
authority to enter into this transaction. Order accordingly. 

APPEARANCES: W. S. Wigglesworth; T. A. C. Burgess; 
W. T. Elverston (E. F. Turner & Sons). 


[Reported by Mrs. Ingwez G. R. Mosxs, Barrister-at-Law) [2 W.L.R. 1050 





THE MONMOUTHSHIRE INCORPORATED LAW SOCIETY 
The sixty-eighth annual general meeting of the MONMOUTHSHIRE 
INCORPORATED Law Society was held at the Law Library, 
Law Courts, Newport, on 27th April, when the annual report 
of the council was presented. Mr. Vernon Lawrence, O.B.E., 
was elected president for the ensuing year, and the following 
officers were also elected: Mr. J. Owen Davis and Mr. D. J. 


Treasure, vice-presidents ; Mr. Roy M. Harmston, ex-presicdent; 
Mr. J. Kenneth Wood, honorary treasurer; Mr. J. B. Rogers, 
honorary librarian, and Mr. W. Pitt Lewis, honorary secretary. 
The following were elected Members of the Council: Messrs. 
R. Collis Bishop, Joshua Dawson, E. Glyn Evans, R. H. B. 
Francis, G. Roy Jenkins, N. C. Moses, D. Peter Tomlin, D. K. 
Treasure and R. R. Wilson. 
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IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 





Read First Time :— 


Bedford Corporation Bill [H.C.] {26th April. 


Croydon Corporation Bill [H.C.] 26th April. 
Grayson, Rollo and Clover Docks Bill [H.L.] [24th April. 
Mersey Docks and Harbour Board Bill [H.L.] [24th April. 


Scottish Union and National Insurance Company Bill (H.C.} 
(26th April. 
Read Second Time :— 





Agricultural Mortgage Corporation Bill [H.C.] [24th April. 

Bristol Corporation Bill [H.C.} (25th April. 

Clean Air Bill [H.C.] (24th April. 

Small Lotteries and Gaming Bill [H.C.] {26th April. 

Teachers (Superannuation) Bill [H.C.] (26th April. 

Walsall Corporation Bill [H.C.] (26th April. 

West Bromwich Corporation Bill [H.C.] {26th April. 
Read Third Time : 

Leicester Corporation Bill [H.C.] (25th April. 
In Committee :— 

Pensions (Increase) Bill [H.C.] [26th April. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 
Coal Industry Bill [H.C.] 23rd April. 


To extend the power of the Minister of Fuel and Power to make 
alvances to the National Coal Board for capital purposes ; and 
walter the financial year of the National Coal Board. 


Finance (No. 2) Bill [H.C.] (25th April. 


To grant certain duties, to alter other duties, and to amend the 
aw relating to the National Debt and the Public Revenue, to 
wthorise advances out of the Consolidated Fund to nationalised 
ndustries and undertakings, and to’ make further provision in 
wnnection with Finance. 





Read Second Time :— 


Dover Corporation Bill [H.L.] 
Huddersfield Corporation Bill [H.L.} 
Solicitors Amendment Bill [H.L.] 


(24th April. 
(24th April. 
(27th April. 


Read Third Time :— 
Elder Yard Chapel Chesterfield Bill [H.L.} 23rd April. 
Local Government (Street Works) (Scotland) Bill [H.C.] 

(27th April. 
Occasional Licences and Young Persons Bill [H.C.] 
(27th April. 

In Committee :— 

Death Penalty (Abolition) Bill [H.C.] 


[25th April. 
Restrictive Trade Practices Bill [H.C.] 


(26th April. 


B. QUESTIONS 
BETTING Acts (PROSECUTIONS) 

Asked why proceedings were not being instituted by himself 
® by the Director of Public Prosecutions against bookmakers 
or offences, details of which had been given, the SoLicitTor- 
GENERAL said that there was no restriction on the right to 
prosecute for offences against the Betting Acts. The Attorney- 
veneral did not consider that the public interest required that 
ather he or the Director of Public Prosecutions should initiate 
Proceedings. [23rd April. 


EstaTE Duty (CopyriGHT VALUATION) 


Mr. HARoLD MAcMILLAN said that the only basis of valuation 
copyrights for estate duty purposes was the statutory one, 
tamely, the price which they would have fetched if sold in thc 
‘pen market at the time of the death of the deceased. There 
¥as not, and never had been, any standard formula or rule for 
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AND WHITEHALL 


Valuation was made in 
each case by reference to its own facts in the light of expert 


applying that basis to particular cases 


opinion obtained. 24th April. 
INCOME TAX (CoMPANY DIVIDENDs) 

Mr. HAROLD MACMILLAN said that companies formed since 
31st May, 1947 (and those formed before but whose accounting 
period ended after that date) were not within the policy whereby 
the Special Commissioners did not issue directions under s, 245 
of the Income Tax Act, 1952, to companies which pursued a 
policy of dividend limitation. In practice the opening years of 
such new businesses were considered on their merits (having 
regard, inter alia, to the need to plough back profits for 
maintenance and development). If the Special Commissioners 
had accepted as reasonable a dividend payable after the business 
had become established, they made no direction if that rate of 
dividend was maintained, without avoidance devices, in later 
years, 25th April, 

STREET BETTING (CONVICTIONS 

The Home SEcrRETARY said that during 1955 5,203 persons 
had been convicted in the Metropolitan Police District for 
offences against the Street Betting Act, 1906. Fines and costs 
amounted to £52,440. 26th April. 


STATUTORY INSTRUMENTS 


Acquisition of Land (Rate of Interest on Entry) (No. 2) Regula 
tions, 1956. (S.I. 1956 No. 594.) 

These regulations increase from 54 per cent. to 6 per cent 
per annum the rate of interest payable where entry is made, 
before payment of compensation, on compulsorily purchased 


land. 


Acquisition of Land (Rate of Interest on Entry) (Scotland) 
(No. 2) Regulations, 1956. (S.1. 1956 No. 595 
Board of Inquiry (Air Force) Rules, 1956. (S.1. 19506 No. 579.) 


6d. 
Certificates of Arrest and Surrender of Deserters and Absentees 


(Air Force) Regulations, 1956. (S.1. 1956 No. 580 acl 
Control of Hiring (Amendment) Order, 1956. (S.1. 1956 No. 626.) 
County of Derby (Electoral Divisions) Order, 1956. (S.1. 1956 

No. 581.) 

Exchange of Securities (No. 3) Rules, 1956. (5.1. 1956 No. 608.) 
5d. 


Export of Goods (Control) (Amendment No. 4) Order, 1956. 
(S.I. 1956 No. 576.) 6d. 

Hairdressing Undertakings Wages Council (Great Britain) Wages 
Regulation Order, 1956. (S.1. 1956 No. 554.) Ild 

Linen and Cotton Handkerchief and Household Goods and Linen 


Piece Goods Wages Council (Great Britain) Wages Kegulation 


Order, 1956. (S.1. 1956 No. 573.) 6d. 

London Traffic (Prescribed Routes) (Heston and Isleworth and 
Twickenham) Regulations, 1956. (S.1. 1956 No. 589.) 

London Traffic (Prescribed Routes) (St. Marylebone) Kegulations, 
1956. (S.I. 1956 No. 588.) 

Merchant Shipping (Certificates of Competency as A.B.) 
(Amendment) Regulations, 1956. (S.1. 1956 No. 582.) 

Milk and Meals (Amending) Regulations, 1956. (5.1. 1956 
No. 575.) 

Newcastle and Gateshead Water Order, 1956. (5.1. 1956 
No. 587.) 5d. 

Nurses (Regional Nurse-Training Committees) (Scotland) 
Amendment Order, 1956. (S.1. 1956 No. 555 (S. 28 

Paper (Use in Betting Schemes) (Revocation) Order, 1956 
(S.I. 1956 No. 586.) 

Provision of Clothing Amending Kegulations, 1956. (5.1. 1956 
No. 559.) 

Savings Certificates (Amendment) Regulations, 1956. (5.1. 1956 
No. 574.) 

Stopping up of Highways (Bristol) (No. 4) Order, 1956. (S.1. 1956 


No. 590.) 
Stopping up of Highways (County of Southampton) (No. 3) Order, 


1956. (S.I. 1956 No. 591.) 

Stopping up of Highways (Dorset) (No. 1) Order, 1956. (5.1. 1956 
No. 565.) 

Stopping up of Highways (Leicestershire) (No. 4) Order, 1956. 


(S.1. 1956 No. 566.) 
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But there was no doubt that the council, having registered their 
charge, though they might not be able to exercise the powers 
of a mortgagee, had a good equitable charge in the nature of a 
restrictive covenant to prevent letting until the expenses had 


been paid. The question whether the council could obtain 
payment out depended on consideration of a number of com- 
plicated statutory provisions contained in the War Damage 
Act, 1943, the Town and Country Planning Act, 1944, and the 
Act of 1939. The first conclusion was that at the time of the 
notice to treat the land should have been valued subject to the 
right of the council to restrict development until the charges 
had been paid, and it was clear that that right should have been 
valued at £207; so that that sum should have been deducted 
from the payment into court. It was then said that the council’s 
proceedings under the Act of 1845 operated as a statutory 
conveyance, and that if too much had been paid in by mistake 
there was no equity or title to claim repayment. But s. 76 
empowered the acquiring authority to pay in subject to the 
control and disposition of the court, and s. 78 conferred a wide 
discretion on the court in ordering payment out. The discretion 
of the court could be exercised in only one way by ordering the 
payment out of money mistakenly paid in. Order for payment 

out. 
APPEARANCES : 
Mishcon & Co.). 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


H. E. Francis (J. G. Barr); N. Bridge (Victor 
[1 W.L.R. 499 


TRUST: PROPOSAL TO SELL INFANT’S REVERSIONARY 
INTEREST: PROPOSAL BENEFICIAL 
In re Heyworth’s Contingent Reversionary Interest 


Upjohn, J. 22nd March, 1956 


Adjourned summons. 

The Trustee Act, 1925, provides by s. 53: ‘‘ Where an infant 
is beneficially entitled to any property the court may, with a 
view to the application of the capital or income thereof for the 
maintenance, education or benefit of the infant, make an order: 
(a) appointing a person to convey such property ; or (b) in the 
case of stock, or a thing in action, vesting in any person the right 
to transfer or call for a transfer of such stock, or to receive the 
dividends or income thereof, or to sue for and recover such 
thing in action, upon such terms as the court may think fit.” 
By a conditional agreement, dated 9th January, 1956, it was 
agreed between a tenant for life under two settlements and the 
reversioners expectant on her death that the tenant for life 
should purchase the contingent reversionary interests. The 
arrangement was made in order that the reversioners might 
receive an immediate absolute interest in a sum of cash in exchange 
for their future contingent interests. One of the reversioners 
was an infant ; the proposed transaction, though for her benefit, 
was not necessary for her education or maintenance. An 
application was made to the court under s. 53 and under 
the inherent jurisdiction to sanction the sale of the infant’s 
interests. 

Upjoun, J., said that the proposed transaction had very 
substantial financial advantages, as the sum paid by the tenant 
for life to the reversioners would not be in any event subject to 
estate duty. The arrangement was one most advantageous 
for the infant in every conceivable circumstance and should be 
sanctioned if there was jurisdiction. It had been faintly 
suggested that the transaction was necessary to provide an 
income for the infant to continue her training as a nurse, but that 
was not substantiated by the facts. To bring the jurisdiction 
under the section into play, there must be ‘‘a view to the 
application ’’ of capital or income for the maintenance, education 
or benefit of the infant. Shorn of all niceties, the intention was 
to put an end to the trusts under an arrangement whereby the 
infant (inter alios), received cash for a future contingent interest. 
These was no purpose of applying capital or income for her 
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benefit, and to sanction the scheme would be to strain the meaning 4 


of s. 53 so as to enable the court to convey her property whenever | 


it was for her benefit. As to the inherent jurisdiction, it appeared | 
that s. 53 was declaratory of the existing law ; but in any event 
the speeches in Chapman v. Chapman (1954) A.C. 429 made it clear 
that there was no inherent jurisdiction to deal with an infant’s 
interest and alter the trusts merely because it was for her benefit, 
Application dismissed. 
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APPEARANCES: R. Jennings, Q.C., and J. A. Armstrong; 


J. A. Brightman (Sandilands, Williamson, Hill & Co., for} 
Marsden & Marsden, Blackburn). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 1044 


TRUST: SETTLEMENT OF REVERSIONARY 
INTEREST: APPLICATION FOR POWER OF SALE: 
NO VARIATION OF TRUSTS: SALE BENEFICIAL 
In re Cockerell’s Settlement Trusts 


Upjohn, J. 28th March, 1956 
Summons. 


By this application under s. 57 of the Trustee Act, 1925, the 
applicant, John Lawrence Pepys Cockerell, tenant for life under 
a settlement dated 27th January, 1948, asked that the Natioial 
Provincial Bank, as the trustees of the settlement, might be 
authorised to sell to his mother, Mrs. Felicia Marie Cockerell, 
now aged 65 years, a one-third part or share of a reversionary 
interest expectant on her death which had been settled by the 
settlement. There being no power to sell the interest while it 
was in reversion, the court was asked to confer that power on 
the bank. The summons was argued in chambers, but judgment 
was given in open court. 

Upjoun, J., said that, confessedly to avoid payment of some 
estate duty upon her death, Mrs. Cockerell was anxious to purchase 
this reversionary interest so as to enlarge her life interest into 
an absolute interest. With the present rate of estate duty the 
value of this reversionary interest was subject to her life interest, 
some £44,000. The actuarial value was a good deal higher 





and estimates somewhat differed, but it had been estimated to be 
between £55,000 and £95,000. Mrs. Cockerell was willing to 
pay some £80,000. It seemed to him quite plainly to be for the 
benefit of the settlement of 1948 that this sale should be permitted, 
and it fell fairly and squarely within the terms of s. 57 of the 
Trustee Act, 1925, for there was property vested in the trustees. 
The proposed transaction was plainly expedient, but could not 
be effected because there was no power to enter into a sale while 
the property was reversionary. He proposed, therefore, to sanction 
it under s. 57 of the Trustee Act. There was no conflict 
between this order and his recent decision in Im ve Heyworth, 
supra, when he refused to sanction the sale of a_rever- 
sionary property belonging to an infant. The parties in that 
case could not bring themselves within s. 53 of the Trustee Act. 
He had held there that there was no jurisdiction to sell the 
reversionary interest of an infant merely because it was for her 
benefit, for the effect was in fact to alter the trusts declared by 
the settlement. But this was quite a different case. Here the 
trust property was a reversionary interest. The effect of his 
order would not in the least degree alter any of the trusts 
subsisting under the settlement of 1948. He was merely 
authorising a sale of the trust property, there being no power 
to do so in the settlement. It seemed to him that this case 
fell entirely within the observations of the Court of Appeal i 
In ve Wells [1903] Ch. 848, which were quoted with approval 
by Lord Morton in his speech in the House of Lords in Chapman 
v. Chapman (1954) A.C 429. He could, therefore, properly givé 
authority to enter into this transaction. Order accordingly. 
APPEARANCES: W. S. Wigglesworth; T. A. C. Burgess, 
W: T. Elverston (E. F. Turner & Sons). 
{Reported by Mrs. IrENg G. R. Mosxs, Barrister-at-Law) 





[2 W.L.R. 1050 





THE MONMOUTHSHIRE INCORPORATED LAW SOCIETY 
The sixty-eighth annual general meeting of the MONMOUTHSHIRE 
INCORPORATED LAw SociETy was held at the Law Library, 
Law Courts, Newport, on 27th April, when the annual report 
of the council was presented. Mr. Vernon Lawrence, O.B.E., 


was elected president for the ensuing year, and the following 
officers were also elected : 


Mr. J. Owen Davis and Mr. D. J. 


Treasure, vice-presidents ; Mr. Roy M. Harmston, ex-president ; 
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Mr. J. Kenneth Wood, honorary treasurer; Mr. J. B. Rogers, 
honorary librarian, and Mr. W. Pitt Lewis, honorary secretary: , 
The following were elected Members of the Council: Messts. | 
R. Collis Bishop, Joshua Dawson, E. Glyn Evans, R. H. B. 
Francis, G. Roy Jenkins, N. C. Moses, D. Peter Tomlin, D. K. 
Treasure and R. R. Wilson. 
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Bedford Corporation Bill [H.C.} [26th April. 

ong : Croydon Corporation Bill [H.C.] [26th April. 

for | Grayson, Rollo and Clover Docks Bill [H.L.] | [24th April. 


| Mersey Docks and Harbour Board Bill [H.L.] [24th April. 
toy | Scottish Union and National Insurance Company Bill (H.C.] 
[26th April. 
Read Second Time :— 
[24th April. 
(25th April. 
(24th April. 
[26th April. 
(26th April. 
(26th April. 
[26th April. 


Agricultural Mortgage Corporation Bill [H.C.] 
bs Bristol Corporation Bill [H.C.] 

Clean Air Bill [H.C.] 

Small Lotteries and Gaming Bill [H.C.] 
Teachers (Superannuation) Bill [H.C.] 

Walsall Corporation Bill [H.C.} 

West Bromwich Corporation Bill [H.C.] 
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vial § Leicester Corporation Bill [H.C.] (25th April. 
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pd Pensions (Increase) Bill [H.C.] [26th April. 
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Read First Time :— 
a Coal Industry Bill [H.C.] (23rd April. 


into To extend the power of the Minister of Fuel and Power to make 
the Falvances to the National Coal Board for capital purposes ; and 


‘est, Btoalter the financial year of the National Coal Board. 
sher F Finance (No. 2) Bill [H.C.] (25th April. 
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’ lo grant certain duties, to alter other duties, and to amend the 
‘the 92" relating to the National Debt and the Public Revenue, to 
ted authorise advances out of the Consolidated Fund to nationalised 
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rth, {| Solicitors Amendment Bill [H.L.] 
ver- 
hat } Kead Third Time : 
\ct. | Elder Yard Chapel Chesterfield Bill {H.L.] 23rd April. 
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in B. QUESTIONS 

val BETTING Acts (PROSECUTIONS) 

cn Asked why proceedings were not being instituted by himself 


ot by the Director of Public Prosecutions against bookmakers 
‘or offences, details of which had been given, the SoLiciTor- 
S/ | GENERAL said that there was no restriction on the right to 
Ptosecute for offences against the Betting Acts. The Attorney- 
050 f General did not consider that the public interest required that 
tither he or the Director of Public Prosecutions should initiate 
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open market at the time of the death of the deceased. There 
as not, and never had been, any standard formula or rule for 
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AND WHITEHALL 


applying that basis to particular cases. Valuation was made in 
each case by reference to its own facts in the light of expert 
opinion obtained. (24th April. 


INCOME Tax (COMPANY DIVIDENDs) 


Mr. HaroL_D MACMILLAN said that companies formed since 
31st May, 1947 (and those formed before but whose accounting 
period ended after that date) were not within the policy whereby 
the Special Commissioners did not issue directions under s. 245 
of the Income Tax Act, 1952, to companies which pursued a 
policy of dividend limitation. In practice the opening years of 
such new businesses were considered on their merits (having 
regard, inter alia, to the need to plough back profits for 
maintenance and development). If the Special Commissioners 
had accepted as reasonable a dividend payable after the business 
had become established, they made no direction if that rate of 
dividend was maintained, without avoidance devices, in later 
years. [25th April. 

STREET BETTING (CONVICTIONS) 

The Home SEcreETARY said that during 1955 5,203 persons 
had been convicted in the Metropolitan Police District for 
offences against the Street Betting Act, 1906. Fines and costs 
amounted to £52,440. 26th April. 


STATUTORY INSTRUMENTS 

Acquisition of Land (Rate of Interest on Entry) (No. 2) Regula- 
tions, 1956. (S.1. 1956 No. 594.) 

These regulations increase from 5} per cent. to 6 per cent. 
per annum the rate of interest payable where entry is made, 
before payment of compensation, on compulsorily purchased 
land. 

Acquisition of Land (Rate of Interest on Entry) (Scotland) 
(No. 2) Regulations, 1956. (S.1. 1956 No. 595.) 

Board of Inquiry (Air lorce) Rules, 1956. (S.1. 1956 No. 579.) 
6d. 

Certificates of Arrest and Surrender of Deserters and Absentees 
(Air Force) Regulations, 1956. (S.1. 1956 No. 580.) 5d. 

Control of Hiring (Amendment) Order, 1956. (S.1. 1956 No. 620.) 

County of Derby (Electoral Divisions) Order, 1956. (S.1. 1950 
No. 581.) 

Exchange of Securities (No. 3) Rules, 19506. 
5d. 

Export of Goods (Control) (Amendment No. 4) Order, 1950. 
(S.I. 1956 No. 576.) 6d. 

Hairdressing Undertakings Wages Council (Great Britain) Wages 
Regulation Order, 1956. (S.1. 1956 No. 554.) 11d. 

Linen and Cotton Handkerchief and Household Goods and Linen 
Piece Goods Wages Council (Great Britain) Wages Kegulation 
Order, 1956. (S.I. 1956 No. 573.) 6d. e 

London Traffic (Prescribed Routes) (Heston and Isleworth and 
Twickenham) Regulations, 1956. (5.1. 1956 No. 589.) 

London Traffic (Prescribed Routes) (St. Marylebone) Regulations, 


(S.1. 1956 No. 608.) 


1956. (S.I. 1956 No. 588.) 

Merchant Shipping (Certificates of Competency as A.B.) 
(Amendment) Regulations, 1956. (S.1. 1956 No. 582.) ° 
Milk and Meals (Amending) Kegulations, 1956. (5.1. 1956 

No. 575.) 
Newcastle and Gateshead Water Order, 1956. (S.1. 1950 


No. 587.) 5d. 
Nurses’ (Regional 
Amendment Order, 1956. 


Nurse-Training Committees) (Scotland) 
(S.I. 1956 No. 555 (S. 28).) 


Paper (Use in Betting Schemes) (Revocation) Order, 1956. 
(S.I. 1956 No. 586.) 

Provision of Clothing Amending Kegulations, 1956. (5.1. 1956 
No. 559.) 

Savings Certificates (Amendment) Regulations, 1956. (5.1. 1956 


No. 574.) 

Stopping up of Highways (Bristol) (No. +) Order, 1956. (5.1. 1956 
No. 590.) 

Stopping up of Highways (County of Southampton) (No. 3) Order, 
1956. (S.I. 1956 No. 591.) 

Stopping up of Highways (Dorset) (No. 1) Order, 1956. 
No. 505.) 

Stopping up of Highways (Leicestershire) (No. 4) Order, 1950. 

(S.1. 1956 No. 566.) 


(S.1. 1956 
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Stopping up of Highways (Nottinghamshire) (No. 3) Order, 1956. 
(S.I. 1956 No. 567.) 

Stopping up of Highways (Staffordshire) (No. 2) Order, 1956. 
(S.1. 1956 No. 583.) 

Stopping up of Highways (Surrey) (No. 3) Order, 1956. 
No. 568.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 6) 
Order, 1956. (S.1. 1956 No. 584.) 

Stopping up of Highways (West Riding of Yorkshire) (No. 12) 
Order, 1956. (S.1. 1956 No. 585.) 


(S.1. 1956 


POINTS 


Income Tax —.imiratTion -ALLEGED FRAUD —PERSONAL 
REPRESENTATIVES ASSESSED FOR TEN YEARS’ ARREARS 

Q. Are the Commissioners of Inland Revenue within their 
rights in raising assessments on personal representatives in respect 
of arrears of tax for as many years as tax has, in fact, been unpaid 
by the deceased, or are they, in accordance with s. 47 (1) of the 
Income Tax Act, 1952, limited to six years of assessment ? We 
are concerned in a case in which the Commissioners are claiming 
tax for ten years, as the deceased neglected to make any return 
of his income for this period, which amounts to fraud, thus taking 
the matter out of the six-year period. We are contending that 
as the executors have not been in any way fraudulent they are 
limited to six years of assessment. If our contention is right, 
is there anything to prevent the Commissioners from collecting 
back tax which is statute-barred by way of penalties ? We have 
been unable to find any authority on the point. 

A. It is curious that there is no direct authority on this 
matter, but we think it possible to argue strongly that the 
Commissioners are limited to six years by the Income Tax Act, 
1952, ss. 47 and 305. It is to be observed that s. 47 (1) provides 
that no assessment shall be made after the end of the six-year 
period. Where the taxpayer has died, the liability is, by s. 365, 
transferred to his personal representatives. The proviso to 
s. 47 (1) creates an exception in favour of the Commissioners : 
where any form of fraud or wilful default has been committed 
by or on behalf of any person, assessments, etc., may be made 
on that person. Now any assessments which may be raised 
will be upon the personal representatives (see s. 365 (4)) and it 
cannot be shown that the fraud or wilful default, if any, was 
committed by them or on their behalf since they were not in 
being, as such, when the fraud or wilful default may have been 
committed. The proviso to s. 47 is limited in that additional 
assessments and surcharges can only be made on the person 
by or on behalf of whom the fraud or wilful default has been 
committed, and accordingly it can be argued that the proviso 
does not assist the Commissioners. It is extremely difficult 
for the Commissioners to prove fraud or wilful default by a person 
who is dead, and we are astonished to see the suggestion that 
neglect to make any return for ten years amounts to fraud. 
It might equally amount to gross carelessness, and we do not 
think that the Commissioners, if pushed to it, would be very 
anxious to try to prove it to be fraud. There is nothing to 
prevent the Commissioners from collecting back tax by way of 
penalties and, indeed, it is their regular practice to do so. 


Auctions —LEGAL REQUIREMENTS 
Q. I act for a limited company that has a retail and wholesale 
fruit, fish and vegetable business. This company wishes to 
conduct an auction for fruit and vegetables on its premises, 
which it owns. Servants of the company would act as auctioneers. 
Produce sold would not be confined to that belonging to the 
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Stopping up of Highways (Wiltshire) (No. 1) Order, 1956, 
(S.I. 1956 No. 592.) 
Strategic Goods (Control) (Amendment No. 2) 


(S.I. 1956 No. 577.) 5d. 
Warrington Water Order, 1956. (5.1. 1956 No. 509.) 
[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd, 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


Order, 1956, 


5d. 


PRACTICE 


company, as it is proposed that growers could place their produce 
in the auction, and would be charged commission on sale. (a) Js 
there any necessity for the premises to be licensed for holding 
an auction ? (b) Does the person who conducts the auction have 
to be qualified or the holder of any type of licence ? (c) Are there 
any special notices that have to be displayed ? (d) Are special 
types of invoices and credits for buyers and sellers required ? 
(c) In general, are there any particular legal points that have to 
be complied with ? 

A. See generally the short title “ Auction’’ in Halsbury, 
3rd ed., vol. 2. As to the specific questions : (a) and (b) Apparently 
no, since the Finance Act, 1949. But inquiry should be made of 
the local authority as to any local private statutes or byelaws. 
lor instance, the Brighton Corporation Act of 1954 brought ina 
local licensing scheme which has had some publicity and led toa 
prosecution (The Times, 19th August, 1955). (c) Yes. A ticket 
or board with the auctioneer’s full Christian and surname and 
his residence, and a copy of the Auctions (Bidding Agreements} 
Act, 1927, have to be kept conspicuously and legibly displayed 
(Halsbury, p. 76). (d) No, so far as we can discover. So far as 
goods are concerned there is now no need for a memorandum of 
the contract (Law Reform (enforcement of Contracts) Act, 1954), 
(e) The auction must not be held on a Sunday. Reserve prices 
and the vendor’s right to bid must be notified (Sale of Goods 
Act, 1893, s. 58). It may be advisable to have written particulars 
and conditions of sale (see Encyclopaedia of Forms and Precedents, 
3rd ed., vol. 13) exhibited at the sale and available to prospective 
bidders. 


Rent 


” 


Restriction —PAYMENT FOR GIVING UP TENANCY— 
JeNFORCEMENT OF AGREEMENT 

Q. I think I am right in stating that under the Rent and 
Mortgage Restrictions Acts it is quite legal to make a payment to 
a tenant to induce him to give vacant possession to a landlord, 
but would a tenant be able to repudiate an agreement in that 
respect on the ground that he cannot contract out of his rights? 
If he did repudiate the agreement presumably the tenant would 
have no defence to a claim for refund of the payment. I suppose 
the usual procedure is to inform the tenant that any payment 
will be made to ‘him after the house has been cleared and the keys 
handed over. If that were done, do you agree that the tenant 
would have no legal right to re-enter the house, as he would have 
to force his way in ? 

A. We agree that such an agreement could not be enforced; 
it is not so much a question of repudiation, as of jurisdiction. 
Barton v. Fincham {1921} 2 K.B. 291 (C.A.) demonstrated this: 
the tenant can leave, surrendering the tenancy ; but otherwise 
possession can only be obtained by order of a court, which order 
can only be made if certain specified facts are proved; al 
agreement between the parties cannot give a court jurisdiction 
which the Legislature has said it is not to exercise. (Whether 
the tenant in that case was able to retain the £20 prepaid hers 
not recorded.) We also agree that the usual procedure is of 
c:0.d. lines and that once possession has been delivered the landlord 
can rely on the terms of the transaction as negativing animus 
vevertendt. 


———, 
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